Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
In the Matter of
Junk Fax Prevention Act of 2005 CG Docket No. 05-338
Rules and Regulations Implementing the CG Docket No. 02-278

Telephone Consumer Protection Act of 1991

Declaration of Eric M. Kennedy in Support of Craftwood Lumber Company’s
Comments on the Petition for Waiver of the Commission’s Rule on Opt-Out Notices
on Fax Advertisements Filed by Senco Brands, Inc.

I I am an attorney of law licensed by the State Bar of California. 1 am a
partner with Payne & Fears LLP, co-counsel for Craftwood Lumber Company
(“Craftwood”). I have personal knowledge of the facts set forth herein, except as to those
stated on information and belief and, as to those, [ am informed and believe them to be
true. If called as a witness, I could and would competently testify to the matters stated
herein. I make this declaration in support of Craftwood Lumber Company’s Comments
on the Petition for Waiver of the Commission’s Rule on Opt-Out Notices on Fax
Advertisements Filed by Senco Brands, Inc. (“SBI”)

2, Attached hereto as Exhibit A is a true and correct copy of Craftwood’s
Complaint against SBI filed on September 5, 2014, in Case No. 1:14-cv-06866 in the
United States District Court for the Northern District of [llinois. Exhibit A is the
operative complaint in the action.

3 Attached hereto as Exhibit B is a true and correct copy of SBI's Amended
Answer filed in Case No. 1:14-cv-06866. Exhibit B is SBI’s operative answer in the
action,

4, Attached hereto as Exhibit C is a true and correct copy of a printout
regarding SBI I personally obtained on December 12, 2014 from the website of the State



of Delaware, Department of State: Division of Corporations, located at:

hitps://delecorp.delaware.gov/tin/controller.

5. Attached hereto as Exhibit D is a true and correct copy of a printout
regarding SBI1 1 personally obtained on December 12, 2014 from the website of the
Secretary of State of Ohio, located at:
hitp://www2.s0s.state.oh.us/reports/rwserviet?imge& Din=200919100270.

6. Aftached hereto as Exhibit E is a true and correct copy, obtained by my
office, of the Order (A) Approving the Sale Of Dcbtors® Assets Free and Clear of All
Liens, Claims, Encumbrances and Interests; (B) Authorizing the Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases; and (C) Granting
Certain Related Relief filed in the action entitled /n Re Sencorp, et al., Case No. 09-
12869 (JVA), United States Bankruptcy Court for the Southern District of Ohio Western

Division.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct. Executed January B 2015, at Los Angeles,

California.

4839-8862-7489.1
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Craftwood Lumber Company, an Illinois Case No.
corporation, individually and on behalf of

all others similarly situated, Class Action

Plaintiff, Complaint for Violations of the Junk
Fax Prevention Act (47 U.S.C. § 227 and
% 47 C.F.R. § 64.1200); Demand for Jury
Senco Brands, Inc., a Delaware corporation, Trial; Exhibit
Defendiunt. ;FB gll)l R.C1v.P.3,8,23; 28 U.S.C. §

Plaintiff Craftwood Lumber Company (“Plaintiff”), brings this action on behalf of

itself and all others similarly situated, and avers:

Introduction

1. More than two decades ago the Telephone Consumer Protection Act of
1991, 47 U.S.C. § 227 (“TCPA”) was enacted into law. The law responded to countless
complaints by American consumers and businesses about the cost, disruption and
nuisance imposed by junk faxes. The law prohibited the transmission of facsimile
advertising without the prior express invitation or permission of the recipient. In 2005,
because consumers and businesses continued to be besieged with junk faxes, Congress

strengthened the law by amending it through the Junk Fax Prevention Act of 2005
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(collectively “JFPA”)." As amended, the law, together with regulations adopted by the
Federal Communications Commission thereunder (“FCC regulations”), require a sender
to include in its faxed advertisements a clear and conspicuous notice that discloses to

recipients their right to stop future faxes and explains how to exercise that right.

2. Plaintiff brings this class action to recover damages for, and to enjoin
faxing by, Defendant Senco Brands, Inc., in violation of the JFPA and FCC regulations.
Defendant’s violations include, but are not limited to, the facsimile transmission of an
advertisement on January 4, 2012, to Plaintiff, a true and correct copy of which is

attached as Exhibit 1.

3. Subject Matter Jurisdiction, Standing and Venue. This Court has
subject matter jurisdiction over this matter under federal-question jurisdiction, 28
U.S.C, § 1331; see Mims v. Arrow Financial Services, LLC, 132 S. Ct. 740, 747,
1818 L. Ed. 2d 881 (2012). Plaintiff has standing to seek relief in this Court because §
(b)(3) authorizes commencement of a private action to obtain damages for Defendant’s
violations of the JFPA and/or FCC regulations, to obtain injunctive relief, or for both
such actions. Venue is proper in this Court because Defendant sent the faxes at issue
within this judicial district, including to Plaintiff and Defendant resides in this judicial

district.

4, Personal Jurisdiction. This Court has personal jurisdiction over
Defendant because it regularly conducts business within the state of Illinois, because
Defendant intentionally directed the facsimile advertisements the subject of this action to

recipients within the state of [llinois and because Defendant committed at least some of

]
since 2005.

Unless otherwise noted, all statutory references are to this statute in effect
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its violations of the JFPA and/or FCC regulations within the state of Illinois.

The Parties

5. Individual Plaintiff/Class Representative. Plaintiff Craftwood Lumber
Company is, and at all times relevant hereto was, a corporation duly organized and
existing under the laws of the state of [llinois, with its principal place of business in
Highland Park, Illinois. Plaintiff is, and at all times relevant hereto was, the subscriber of
the facsimile telephone number (847) 831-2805 to which faxed advertisements, including
Exhibit 1, were sent by Defendant.

6. Defendant Senco Brands, Inc. Defendant Senco Brands, Inc. is, and at all
times relevant hereto was, a corporation organized and existing under the laws of the
state of Delaware, having its principal place of business in Cincinnati, Ohio. Unless
otherwise indicated, Defendant Senco Brands, Inc. is referred to throughout this

Complaint as “Senco” or “Defendant.”

The JFPA’s Prohibition Against Junk Faxing

7. By the early 1990s, advertisers had exploited facsimile telephone
technology to blanket the country with junk fax advertisements. This practice imposed
tremendous disruption, annoyance, and cost on the recipients. Among other things, junk
faxes tie up recipients’ telephone lines and facsimile machines, misappropriate and
convert recipients’ fax paper and toner, and require recipients to sort through faxes to
separate legitimate faxes from junk faxes and discard the latter. Congress responded to
the problem by passing the TCPA. It was enacted to eradicate “the explosive growth in
unsolicited facsimile advertising, or ‘junk fax.”” H.R. Rep. No. 102-317 (1991).
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8. In the decade following the TCPA’s enactment, however, American
consumers and businesses continued to be “besieged” by junk faxes because senders
refused to honor requests by recipients to stop. FCC, Report and Order on
Reconsideration of Rules and Regulations Implementing the TCPA of 1991, 29 Comm.
Reg. 830 9 186 (2003). Congress responded by strengthening the law through the JFPA.
The JFPA, for the first time, required senders to clearly and conspicuously disclose on
their faxes that recipients have the right to stop future faxes and to explain the means by
which recipients can exercise that right (hereinafter collectively the “Opt-Out Notice

Re-:mirements“).2

Senco’s Junk Fax Programs

9 Senco manufactures and distributes worldwide air-, battery- and gas-
powered tools and also manufactures and distributes fastners. Commencing within four
years preceding the filing of this Complaint, Senco conducted a fax-blasting programs to
advertise the sale of its property, goods and services.” The fax advertisements not only
promoted Senco’s products, but also the company’s website (www.senco.com), which
itself a service and an advertisement for the company and its products. The website is
interactive and invites visitors to purchase Defendant’s property, goods advertised on the
website. These advertisements include, but are not limited to, the facsimile

advertisement sent on January 4, 2012, attached as Exhibit 1.

 The Opt-Out Notice Requirements are contained in § 227
3@%)@1{('")’ (b)(2§D and (b)(E), and the FCC’s regulations and orders found at
FR. § 64.1200(a)(4)(iii)-(vi) and the FCC’s 2006 order. See Federal
Communications Commission, Report and Order and Third Order on
Reconsideration, 21 FCC Red. 3787 4 26 (2006).

’ The statute of limitations for this action is the four-year limitations period
provided in 28 U.S.C. § 1658.
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10.  Defendant is a sender of the facsimile advertisements at issue because the
advertisements were sent on its behalf and because the faxes advertised or promoted
Defendant’s property, goods or services, within the meaning of 47 C.F.R. §
64.1200(a)(4), (H)(10).

11.  Plaintiff did not give Defendant “prior express invitation or permission” as
used in the JFPA (§ (a)(5)) to send Exhibit 1 or any other facsimile advertisements.
Plaintiff did not have an “established business relationship” as used in the JFPA (§ (a)(2))
with Defendant at the time the faxed advertisements at issue were sent to Plaintiff,
Plaintiff is informed and believes, and upon such information and belief avers, that
Defendant transmitted via facsimile Exhibit 1 and other advertisements without obtaining
prior express invitation or permission from other recipients and/or without having an
established business relationship with them. In sending these faxes, Defendant also failed
to include the disclosures mandated by the Opt-Out Notice Requirements, in further
violation of the JFPA and FCC regulations, including, without limitation, that no opt-out

notice whatsoever is contained in Exhibit 1.

Class Action Allegations

12.  Statutory Reference. This action is properly maintainable as a class
action because (a) all prerequisites of rule 23(a) are satisfied; (b) prosecution of
separate actions by one or more individual members of the class would create a
risk of inconsistent or varying adjudications with respect to individual members of
the class and would establish incompatible standards of conduct for Defendant, in
the manner contemplated by rule 23(b)(1)(A); (c) Defendant has acted on grounds
that apply generally to the class, so that final injunctive relief is appropriate

respecting the class as a whole, as contemplated by rule 23(b)(2); and (d) questions
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of law or fact common to the members of the class predominate over any questions
affecting only individual members, and a class action is superior to other available

methods for the fair and efficient adjudication of the controversy, as contemplated

by rule 23(b)(3).

13.  Class Definition. The Plaintiff Class consists of all persons and entities
that were at the time subscribers of telephone numbers to which material was sent via
facsimile transmission, commencing within four years preceding the filing of this action,
which material discusses, describes, or promotes Defendant’s property, goods or services,
including, without limitation, Exhibit 1 hereto (“Plaintiff Class™). Plaintiff reserves the

right to amend the class definition following completion of class certification discovery.

14.  Numerosity. Plaintiff is informed and believes, and upon such information
and belief avers, that the Plaintiff Class is sufficiently numerous that the joinder of all
members is impracticable due to the class’s size and due to the relatively small potential
monetary recovery for each Plaintiff Class member, in comparison to the time and costs

associated with litigation on an individual basis.

15.  Typicality. The claims of Plaintiff are typical of the Plaintiff Class in
that, among other things, they were sent faxed communications by Defendant that
violated the JFPA and FCC regulations; they have same claims under the same
statute and regulations; and they are entitled to the same statutory damages and

injunctive relief.

16. Adequacy of Representation. The Plaintiff Class will be well represented
by the class representative and class counsel. Plaintiff appreciates the responsibilities of

a class representative and understands the nature and significance of the claims made in
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this case. Plaintiff can fairly and adequately represent and protect the interests of the
Plaintiff Class because there is no conflict between its interests and the interests of other
class members. Class counsel have the necessary resources, experience (including
significant experience in litigating cases under the Act and FCC regulations) and ability

to prosecute this case on a class action basis.

17. Common Questions of Law and Fact Are Predominant. Questions of
law and fact common to the class predominate over questions affecting only individual

class members:

A. Common Questions of Fact. This case presents numerous
questions of fact that are common to all class members claims. Defendant has engaged in
a standardized course of conduct vis-a-vis Plaintiff and class members, and their damages
arise out of that conduct. Plaintiff is informed and believes, and upon such information
and belief avers, that the case arises out of a common nucleus of fact because, among
other things, the faxes at issue advertised Senco’s property, goods or services, the faxes
are the product of an organized fax-blasting campaign targeting the class, and the faxes

were sent in the same or similar manner.

B. Common Questions of Law. The case presents numerous common

questions of law, including, but not limited to:
(1)  whether the faxes at issue advertise the commercial
availability or quality of property, goods or services and therefore fall within the ambit of

the JFPA and FCC regulations;

(2) Defendant’s mode and method of obtaining the telephone
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numbers to which the faxes at issue were sent and whether that mode and method

complied with the requirements of § (b)(1)(C)(ii) and FCC regulations;

(3)  whether Defendant obtained prior express invitation or

permission as defined in § (a)(5);

(4) whether Defendant complied with the Opt-Out Notice
Requirements of the JFPA and FCC regulations, and the legal consequences of the failure

to comply with those requirements;

(5)  what constitutes a knowing or willful violation of the JFPA

within the meaning of § (b)(3);

(6)  whether Defendant committed knowing and/or willful

violations of the JEPA and/or FCC regulations;

(7)  whether damages should be increased on account of
Defendant's knowing and/or willful violations of the JFPA and/or FCC regulations and, if

so, by what amount; and

(8)  what injunctive relief as prayed for in the Complaint is

warranted.

18.  Appropriate Method for Fair and Efficient Resolution of the
Controversy. A class action is an appropriate method for the fair and efficient

adjudication of this case for several reasons, including:
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A. Prosecuting separate actions by individual class members would
create a risk of inconsistent or varying adjudications that would establish incompatible

standards of conduct for Defendant.

B. Questions of law and fact common to members of the class,
including those identified in paragraph 17, predominate over any questions affecting only
individual members, and a class action is superior to other available methods for the fair

and efficient adjudication of the controversy.

C.  Class adjudication will conserve judicial resources.

D.  Members of the Plaintiff Class are not likely to join or bring an
individual action due to, among other reasons, the small amount to be recovered relative
to the time, effort and expense necessary to join or bring an individual action. Because
the statutory minimum damage is $500 per violation and the JFPA does not authorize an
award of attorneys’ fees to a successful plaintiff, individual action to remedy Defendant’s
violations would be uneconomical. As a practical matter, the claims of the vast majority

of the Plaintiff Class are not likely to be redressed absent class certification.

E.  Equity dictates that all persons who stand to benefit from the relief
sought herein should be subject to this action and, hence, subject to an order spreading

the cost of litigation among class members in relationship to the benefits received.

F. Class adjudication would serve to educate class members about their
rights under the Act and FCC regulations to stop unwanted junk faxes, a particularly

important public purpose.
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Claim for Relief for Violations of the JFPA and FCC Regulations

19.  Incorporation. Plaintiff and the Plaintiff Class reassert the averments set

forth in paragraphs 1 through 18, above.

20.  Defendant's Violations of the Act and FCC Regulations. Commencing
within four years preceding the filing of this action, including, without limitation, on
January 4, 2012, Defendant violated the JFPA and FCC regulations by, among other
things, by sending from or to the United States, unsolicited advertisements and/or
advertisements that violate the Opt-Out Notice Requirements, via facsimile, from
telephone facsimile machines, computers, or other devices to telephone facsimile

machines via facsimile telephone numbers of Plaintiff and members of the Plaintiff Class.

21.  Private Right of Action. Under § (b)(3), Plaintiff has a private right of
action to bring this claim for damages and injunctive relief on behalf of itself and on
behalf of the Plaintiff Class to redress Defendant’s violations of the JFPA and FCC

regulations.

22.  Injunctive Relief. Plaintiff is entitled to have preliminary and permanent
injunctions entered to: (1) prohibit Defendant, its employees, agents, representatives,
contractors, affiliates and all persons and entities acting in concert with them, from
committing further violations of the JFPA and FCC regulations, and thereby, among
other things, prohibiting Defendant, its employees, agents, representatives, contractors,
affiliates, and all persons and entities acting in concert with them, from sending any
further unsolicited faxed advertisements to any person or entity or sending faxed
advertisements that do not comply with the Opt-Out Notice Requirements; (2) require

Defendant to deliver to Plaintiff all records of facsimile advertisements sent commencing

10
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within four years preceding the filing of this action, including all content sent via
facsimile, fax lists, and transmission records; (3) require Defendant to adopt ongoing
educational, training and monitoring programs to ensure compliance with the JFPA and
FCC regulations, and limiting facsimile advertising activity to personnel who have
undergone such training; (4) require Defendant to provide written notice to all persons
and entities to whom Defendant sent, via facsimile transmission, advertisements in
violation the JFPA and/or FCC regulations, warning such persons and entities that the
faxing of unsolicited advertisements, or advertisements that do not comply with the Opt-
Out Notice Requirements, violates the JFPA and that they should not be led or
encouraged in any way by Defendant’s violations of the JFPA and/or FCC regulations to
send advertisements of their own that violate the JFPA and/or FCC regulations; and (5)
require Defendant to conspicuously place on the homepage of its website the warnings

contained in subsection 4 of this paragraph.

23. Damages. Plaintiff and all members of the Plaintiff Class are entitled to
recover the minimum statutory amount of $500 for each violation by Defendant of the
JFPA and FCC regulations, as expressly authorized by § (b)(3). In addition, Plaintiff is
informed and believes, and upon such information and belief avers, that Defendant
committed its violations willfully and/or knowingly and that the amount of statutory

damages should be increased up to three times, also as authorized by § (b)(3).

Prayer for Relief

WHEREFORE, Plaintiff and the Plaintiff Class pray for relief against Defendant:

1. Certifying a class described in paragraph 13 of the Complaint;

11
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2. Appointing Plaintiff as representative for the Plaintiff Class and awarding

Plaintiff an incentive award for its efforts as class representative;

3. Appointing Plaintiff’s counsel as counsel for the Plaintiff Class;

4, Awarding statutory damages in the minimum amount of $500 for each
violation of the JFPA and/or FCC regulations and the trebling of such statutory damages.
in an overall amount not less than $1,000,000, exclusive of interest and costs, according

to proof;

3 Entering the preliminary and permanent injunctions requested in paragraph

22 of the Complaint;

6. Ordering payment of Plaintiff’s costs of litigation, including, without
limitation, costs of suit and attorneys’ fees, spread among the members of the Plaintiff

Class in relation to the benefits received by the Plaintiff Class;

7. Awarding Plaintiff and the Plaintiff Class prejudgment interest; and

8. Awarding Plaintiff and the Plaintiff Class such other and further relief as

the Court shall deem just and proper.

Jury Demand

Plaintiff demands trial by jury on all issues triable by jury.

12
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DATED: September 2, 2014

By: s/ Scoll Z. Zimmermann

One of the Attorneys for Plaintifl’ Craftwood Lumber
Company and for all others similarly situated

Scott Z. Zimmermann [California Bar No, 78694;
Admitted to the General Bar of this Court)

Email: szimm@zkcf.com

601 S. Figueroa St., Suite 2610

Los Angeles, CA 90017

Telephone: (213) 452-6509

* Additional Counsel:

C. Darryl Cordero [California Bar No. 104527;

Admitted to the General Bar of this Court]
Email: cdc@paynefears.com

Payne & Fears LLP

801 S. Figueroa St., Suite 1150

Los Angeles, CA 90017

Telephone: (213) 439-9911

Frank Owen [Illinois Bar No. 3124947,
Florida Bar No. 0702188]

Email: FFO@CastlePalms.com

Frank F. Owen & Associates, P.A.
1091 Ibis Avenue

Miami Springs, Florida 33166
Telephone: (954) 964-8000

13

** LocAL Counsel:

Charles R. Watkins [Illinois Bar No.
3122790]

Email: charlesw@gseattorneys.com
Guin, Stokes & Evans, LL.C

321 South Plymouth Court, Suite 1250
Chicago, IL 60604

Telephone: (312) 878-8391
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Exhibit 1
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Erom;LBroderick@sencobrands.com  To.

Subject:

Message:

New 3 Tool Compressor GCombe Kit!

18478312805 Page 112

Attention Senco Dealersl!

NEWHHIY

Date: 1/4/2012 1.12.08 PM

AIR COMPRESSOR AND 3 TOOL COMBO KIT!!!

Available to ship 2-22-12

Please see attached flyer!|

Thanks,
Lynn

Lynn Brodenick
Senpo Brands, Inc.

inslde Sales

Phone 513-388-3894
Fax B877-388-0700
Order Ling  800-543-4556
Ihroderick@sencobrands com
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Frem:LBroderick@sencobrands.com

Porformanca, Power,
Produciivity”

To 18478312605

Date: 1/4/20121.12:08 PM

Air Compressor and Three Tool Combo Kit

Kit Contents

Dil-Foa Pancake Air Compressor
» £ Gallon Pancaks

* 155 PSI Max,

« 2.3 5CFM @ €0 PSI

» Z Couplers

= Dual Gauges

FinishPro 35 Angled Finish Nailer
Crives 1% 2W° 15 ga. fimksn pails

= ToulHfrae shuclable depth-of Lrive
» Adjustable exhauet

s Casy-clogr front ateh

« Statch on somfors giip

» Nomar pad « pritecs wWoodwork

FinishPro18 Brad Naller

Drves %" - 2" 19 ga: brad nails
Aear exnaust

Errakeh o comfort grip

No-mar pad -~ prrtects woodwork
Rear bumper — procects work fnish
Lightweight: and powarful

SLG18 Stapler

= Diives ‘4" crown 13 ga. wireg 147 staples
o ‘lol-Fae adjuslable depth- oo cive

» Rsap whzust - keeps oif off wosdwark

= Stratch on comlore grip

« Hardores] stsel driver for enterdsad life

« ® e & 8

W' X 25" Alv Hose
Tool Storage fag
1-Vear Limited Warranty

ftem #: PC1279

UPC: 7-41474-06558-3
Price: $275.08

Available to Ship
February 22, 2012

i

Kit Target Price; 31 940

Retail Value: 44547
Saving: - 3126%

o

Fastener Specifications

FinishPro35

GRUDE -u v st e o 19
Fastener RaNGA , « v viuennin 14" -2%"
Fastenar Capacty .-...... 104
FinishPro18

Lt N 1€
Fastener Pange . ...oomes o 5/8" - 2¢
Fastaner Capacity ..... ... 110
s1.518

GAUBR = vy e s amae e o 18
FastenarRanga . ..o ..o . A" - 1578
CYOWE eps eiasinee it NS (P g

Fastener Capacity ,.,..... 110

R S - —
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Craftwood Lumber Company, an Illinois
corporation, individually and on behalf of all
others similarly situated,

Plaintiff, Case No.: 1:14-cv-06866
V. Honorable James B. Zagel
Senco Brands, Inc., a Delaware corporation,

Defendant.

DEFENDANT SENCO BRANDS. INC.'S AMENDED ANSWER AND AFFIRMATIVE
EFENSES TO PLAINTIFE’S CLASS ACTION COMPLAINT

Introduction

1. More than two decades ago the Telephone Consumer Protection Act of 1991, 47
U.S.C. § 227 (“TCPA”) was enacted into law. The law responded to countless complaints by
American consumers and businesses about the cost, disruption and nuisance imposed by junk
faxes. The law prohibited the transmission of facsimile advertising without the prior express
invitation or permission of the recipient. In 2005, because consumers and businesses continued
to be besieged with junk faxes, Congress strengthened the law by amending it through the Junk
Fax Prevention Act of 2005 (collectively “JFPA”).' As amended, the law, together with

regulations adopted by the Federal Communications Commission thereunder (“FCC

! Unless otherwise noted, all statutory references are to this statute in effect since 2005.
1

900200.00001/95225195v.1
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regulations”), require a sender to include in its faxed advertisements a clear and conspicuous
notice that discloses to recipients their right to stop future faxes and explains how to exercise that
right.

ANSWER: Paragraph 1 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant Senco Brands, Inc.

(*Defendant™) denies the allegations of this paragraph.

2. Plaintiff brings this class action to recover damages for, and to enjoin faxing by,
Defendant Senco Brands, Inc., in violation of the JFPA and FCC regulations. Defendant’s
violations include, but are not limited to, the facsimile transmission of an advertisement on
January 4, 2012, to Plaintiff, a true and correct copy of which is attached as Exhibit 1.

ANSWER: Defendant admits that Plaintiff Craftwood Lumber Company (“Plaintiff”)
purports to challenge Defendant’s alleged practice of sending advertisements by facsimile
transmission, but Defendant denies that it sent unsolicited or unlawful faxes. The
remaining allegations in Paragraph 2 assert legal conclusions and argument to which no
response is required. To the extent a response is required, Defendant denies the
remaining allegations of this paragraph.

3. Subject Matter Jurisdiction, Standing and Venue. This Court has subject
matter jurisdiction over this matter under federal-question jurisdiction, 28 U.S.C. § 1331; see
Mims v. Arrow Financial Services, LLC, 132 S. Ct. 740, 747, 1818 L. Ed. 2d 881 (2012).
Plaintiff has standing to seek relief in this Court because § (b)(3) authorizes commencement of a
private action to obtain damages for Defendant’s violations of the JFPA and/or FCC regulations,

to obtain injunctive relief, or for both such actions. Venue is proper in this Court because

900200.00001/95225195v.1
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Defendant sent the faxes at issue within this judicial district, including to Plaintiff and Defendant
resides in this judicial district.

ANSWER: Paragraph 3 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant admits this Court has subject

matter jurisdiction over the claims alleged in this Complaint. Defendant also admits
venue is proper in this Court as the location where Plaintiff resides and where the fax was
sent. Defendant denies the remaining allegations of this paragraph, including that

Plaintiff has standing to sue.

4, Personal Jurisdiction. This Court has personal jurisdiction over Defendant
because it regularly conducts business within the state of Illinois, because Defendant
intentionally directed the facsimile advertisements that are the subject of this action to recipients
within the state of Illinois and because Defendant committed at least some of its violations of the
JFPA and/or FCC regulations within the state of [llinois.

ANSWER: Paragraph 4 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant admits this Court has personal

jurisdiction over Defendant as Defendant conducts business in the state of Illinois.

Defendant denies the remaining allegations of this paragraph.

The Parties

3. Individual Plaintiff/Class Representative.  Plaintiff Craftwood Lumber
Company is, and at all times relevant hereto was, a corporation duly organized and existing
under the laws of the state of [llinois, with its principal place of business in Highland Park,

Illinois. Plaintiff is, and at all times relevant hereto was, the subscriber of the facsimile
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telephone number (847) 831-2805 to which faxed advertisements, including Exhibit 1, were sent
by Defendant.

ANSWER: Defendant admits it caused a fax to be sent to Plaintiff on or about January 4,

2012, a copy of which is attached to the complaint as Exhibit |. Defendant lacks

sufficient knowledge or information to admit or deny the remaining allegations contained

in Paragraph 5 and on that basis, denies the remaining allegations.

6. Defendant Senco Brands, Ine. Defendant Senco Brands, Inc. is, and at all times
relevant hereto was, a corporation organized and existing under the laws of the state of
Delaware, having its principal place of business in Cincinnati, Ohio. Unless otherwise indicated,
Defendant Senco Brands, Inc. is referred to throughout this Complaint as “Senco” or
“Defendant.”

ANSWER: Defendant admits the allegations in Paragraph 6.

The JFPA’s Prohibition Against Junk Faxing

T By the early 1990s, advertisers had exploited facsimile telephone technology to
blanket the country with junk fax advertisements. This practice imposed tremendous disruption,
annoyance, and cost on the recipients. Among other things, junk faxes tie up recipients’
telephone lines and facsimile machines, misappropriate and convert recipients’ fax paper and
toner, and require recipients to sort through faxes to separate legitimate faxes from junk faxes
and discard the latter. Congress responded to the problem by passing the TCPA. It was enacted
to eradicate “the explosive growth in unsolicited facsimile advertising, or ‘junk fax.”” H.R. Rep.

No. 102-317 (1991).
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ANSWER: Paragraph 7 asserts legal conclusions and argument to which no response is
required. To the extent a response is required, Defendant denies the allegations of this
paragraph.

8. In the decade following the TCPA’s enactment, however, American consumers
and businesses continued to be “besieged” by junk faxes because senders refused to honor
requests by recipients to stop. FCC, Report and Order on Reconsideration of Rules and
Regulations Implementing the TCPA of 1991, 29 Comm. Reg. 830 Y 186 (2003). Congress
responded by strengthening the law through the JFPA. The JFPA, for the first time, required
senders to clearly and conspicuously disclose on their faxes that recipients have the right to stop
future faxes and to explain the means by which recipients can exercise that right (hereinafter
collectively the “Opt-Out Notice Requirements”).?

ANSWER: Paragraph 8 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant denies the allegations of this

paragraph.
Senco’s Junk Fax Programs

9. Senco manufactures and distributes worldwide air-, battery- and gas- powered
tools and also manufactures and distributes fastners. Commencing within four years preceding
the filing of this Complaint, Senco conducted a fax-blasting program to advertise the sale of its
property, goods and services.” The fax advertisements not only promoted Senco’s products, but

also the company’s website (www.senco.com), which itself a service and an advertisement for

% The Opt-Out Notice Requirements are contained in § 227 (b)( 1 }C)(iii), (b)(2)(D) and (b)(E),
and the FCC’s regulations and orders found at 47 C.F.R. § 64.1200(a)(4)(iii)-(vi) and the FCC’s 2006
order. See Federal Communications Commission, Report and Order and Third Order on Reconsideration,
21 FCC Red. 3787 | 26 (2006).

5
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the company and its products. The website is interactive and invites visitors to purchase
Defendant’s property, goods advertised on the website. These advertisements include, but are
not limited to, the facsimile advertisement sent on January 4, 2012, attached as Exhibit 1.

ANSWER: Defendant admits it manufactures and distributes air-, battery- and gas-

powered tools and manufactures and distributes fasteners. Defendant further admits its

website’s URL address is www.senco.com. The remaining allegations in Paragraph 9

assert legal conclusions and argument to which no response is required. To the extent a

response is required, Defendant denies the remaining allegations of this paragraph.

10.  Defendant is a sender of the facsimile advertisements at issue because the
advertisements were sent on its behalf and because the faxes advertised or promoted Defendant’s
property, goods or services, within the meaning of 47 C.F.R. § 64.1200(a)(4), ([)(10).

ANSWER: Paragraph 10 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant admits it caused a fax to be sent

to Plaintiff, a copy of which is attached to the Complaint as Exhibit 1. Defendant denies
the remaining allegations of this paragraph, including that the fax falls within the
meaning of 47 Section 64.1200(f)(10).

11.  Plaintiff did not give Defendant “prior express invitation or permission” as used
in the JFPA (§ (a)(5)) to send Exhibit 1 or any other facsimile advertisements. Plaintiff did not
have an “established business relationship” as used in the JFPA (§ (a)(2)) with Defendant at the
time the faxed advertisements at issue were sent to Plaintiff. Plaintiff is informed and believes,

and upon such information and belief avers, that Defendant transmitted via facsimile Exhibit 1

3 The statute of limitations for this action is the four-year limitations period provided in 28
U.S.C. § 1658.

6
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and other advertisements without obtaining prior express invitation or permission from other
recipients and/or without having an established business relationship with them. In sending these
faxes, Defendant also failed to include the disclosures mandated by the Opt-Out Notice
Requirements, in further violation of the JFPA and FCC regulations, including, without
limitation, that no opt-out notice whatsoever is contained in Exhibit 1.

ANSWER: Paragraph |1 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant denies the allegations of this

paragraph, as Plaintiff voluntarily provided its fax number to Defendant, and has an

established business relationship with the Defendant. The FCC recently clarified that it

will “grant retroactive waivers of [the] opt-out requirement” for solicited faxes.

Class Action Allegations

12.  Statutory Reference. This action is properly maintainable as a class action
because (a) all prerequisites of rule 23(a) are satisfied; (b) prosecution of separate actions by
one or more individual members of the class would create a risk of inconsistent or varying
adjudications with respect to individual members of the class and would establish
incompatible standards of conduct for Defendant, in the manner contemplated by rule
23(b)(1)(A); (c) Defendant has acted on grounds that apply generally to the class, so that
final injunctive relief is appropriate respecting the class as a whole, as contemplated by rule
23(b)(2); and (d) questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and a class action is superior to other
available methods for the fair and efficient adjudication of the controversy, as contemplated

by rule 23(b)(3).
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ANSWER: Defendant admits that Plaintiff purports to seek certification of a class. The
remaining allegations in Paragraph 12 assert legal conclusions and argument to which no
response is required. To the extent a response is required, Defendant denies the
remaining allegations of this paragraph. Defendant further states that this action does not
meet the mandatory prercquisites of a class action and is not appropriate for class
treatment.

13, Class Definition. The Plaintiff Class consists of all persons and entities that were
at the time subscribers of telephone numbers to which material was sent via facsimile
transmission, commencing within four years preceding the filing of this action, which material
discusses, describes, or promotes Defendant’s property, goods or services, including, without
limitation, Exhibit 1 hereto (“Plaintiff Class™). Plaintiff reserves the right to amend the class
definition following completion of class certification discovery.

ANSWER: Defendant admits that Plaintiff purports to seek certification of a class, but

Defendant denies the allegations of this paragraph. Defendant further states that this

action does not meet the mandatory prerequisites of a class action and is not appropriate

for class treatment.

14.  Numerosity. Plaintiff is informed and believes, and upon such information and
belief avers, that the Plaintiff Class is sufficiently numerous that the joinder of all members is
impracticable due to the class’s size and due to the relatively small potential monetary recovery
for each Plaintiff Class member, in comparison to the time and costs associated with litigation on
an individual basis.

ANSWER: Defendant admits that Plaintiff purports to seek certification of a class.

Paragraph 14 asserts legal conclusions and argument to which no response is required.
8
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To the extent a response is required, Defendant denies the allegations of this paragraph.
Defendant further states that this action does not meet the mandatory prerequisites of a
class action and is not appropriate for class treatment.

15,  Typicality. The claims of Plaintiff are typical of the Plaintiff Class in that,
among other things, they were sent faxed communications by Defendant that violated the JFPA
and FCC regulations; they have same claims under the same statute and regulations; and they are
entitled to the same statutory damages and injunctive relief.

ANSWER: Defendant admits that Plaintiff purports to seek certification of a class.

Paragraph 15 asserts legal conclusions and argument to which no response is required.

To the extent a response is required, Defendant denies the allegations of this paragraph.

Defendant further states that this action does not meet the mandatory prerequisites of a

class action and is not appropriate for class treatment.

16.  Adequacy of Representation. The Plaintiff Class will be well represented
by the class representative and class counsel. Plaintiff appreciates the responsibilities of a
class representative and understands the nature and significance of the claims made in this
case. Plaintiff can fairly and adequately represent and protect the interests of the Plaintiff
Class because there is no conflict between its interests and the interests of other class
members. Class counsel have the necessary resources, experience (including significant
experience in litigating cases under the Act and FCC regulations) and ability to prosecute
this case on a class action basis.

ANSWER: Defendant admits that Plaintiff’ purports to seek certification of a class.

Defendant denies the allegations of this paragraph. Defendant further states that this
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action does not meet the mandatory prerequisites of a class action and is not appropriate

for class treatment.

17. Common Questions of Law and Fact Are Predominant. Questions of law and
fact common to the class predominate over questions affecting only individual class members:

A. Common Questions of Fact. This case presents numerous questions of
fact that are common to all class members claims. Defendant has engaged in a standardized
course of conduct vis-a-vis Plaintiff and class members, and their damages arise out of that
conduct. Plaintiff is informed and believes, and upon such information and belief avers, that the
case arises out of a common nucleus of fact because, among other things, the faxes at issue
advertised Senco’s property, goods or services, the faxes are the product of an organized fax-
blasting campaign targeting the class, and the faxes were sent in the same or similar manner.

B. Common Questions of Law. The case presents numerous common
questions of law, including, but not limited to:

(1)  whether the faxes at issue advertise the commercial availability or
quality of property, goods or services and therefore fall within the ambit of the JFPA and FCC
regulations;

(2)  Defendant’s mode and method of obtaining the
telephone numbers to which the faxes at issue were sent and whether that mode and
method complied with the requirements of § (b)(1)(C)(ii) and FCC regulations;

(3)  whether Defendant obtained prior express invitation or permission

as defined in § (a)(5);

10
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(4)  whether Defendant complied with the Opt-Out Notice
Requirements of the JFPA and FCC regulations, and the legal consequences of the failure to
comply with those requirements;

(5)  what constitutes a knowing or willful violation of the JFPA within
the meaning of § (b)(3);

(6)  whether Defendant committed knowing and/or willful violations of
the JFPA and/or FCC regulations;

(7)  whether damages should be increased on account of Defendant’s
knowing and/or willful violations of the JFPA and/or FCC regulations and, if so, by what
amount; and

(8)  what injunctive relief as prayed for in the Complaint is warranted.

ANSWER: Defendant admits that Plaintiff purports to seek certification of a class, but

Defendant denies the allegations of this paragraph and its subparts. Defendant further

states that this action does not meet the mandatory prerequisites of a class action and is

not appropriate for class treatment.

18.  Appropriate Method for Fair and Efficient Resolution of the
Controversy. A class action is an appropriate method for the fair and efficient
adjudication of this case for several reasons, including:

A. Prosecuting separate actions by individual class members would create a
risk of inconsistent or varying adjudications that would establish incompatible standards of
conduct for Defendant.

B. Questions of law and fact common to members of the class, including

those identified in paragraph 17, predominate over any questions affecting only individual
11
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members, and a class action is superior to other available methods for the fair and efficient
adjudication of the controversy.

. Class adjudication will conserve judicial resources.

D. Members of the Plaintiff Class are not likely to join or bring an individual
action due to, among other reasons, the small amount to be recovered relative to the time, effort
and expense necessary to join or bring an individual action. Because the statutory minimum
damage is $500 per violation and the JFPA does not authorize an award of attorneys’ fees to a
successful plaintiff, individual action to remedy Defendant’s violations would be uneconomical.
As a practical matter, the claims of the vast majority of the Plaintiff Class are not likely to be
redressed absent class certification.

E. Equity dictates that all persons who stand to benefit from the relief sought
herein should be subject to this action and, hence, subject to an order spreading the cost of
litigation among class members in relationship to the benefits received.

F. Class adjudication would serve to educate class members about their rights
under the Act and FCC regulations to stop unwanted junk faxes, a particularly important public
purpose.

ANSWER: Defendant admits that Plaintiff purports to seek certification of a class.
Paragraph 18 and its subparts assert legal conclusions and argument to which no response
is required. To the extent a response is required, Defendant denies the allegations of this
paragraph and its subparts. Defendant further states that this action does not meet the

mandatory prerequisites of a class action and is not appropriate for class treatment.

12
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Claim for Relief for Violations of the JFPA and FCC Regulations

19.  Incorporation. Plaintiff and the Plaintiff Class reassert the averments set forth in
paragraphs 1 through 18, above.

ANSWER: Defendant incorporates its responses to the preceding paragraphs as though

fully set forth herein.

20.  Defendant’s Violations of the Act and FCC Regulations. Commencing within
four years preceding the filing of this action, including, without limitation, on January 4, 2012,
Defendant violated the JFPA and FCC regulations by, among other things, by sending from or to
the United States, unsolicited advertisements and/or advertisements that violate the Opt-Out
Notice Requirements, via facsimile, from telephone facsimile machines, computers, or other
devices to telephone facsimile machines via facsimile telephone numbers of Plaintiff and
members of the Plaintiff Class.

ANSWER: Paragraph 20 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant denies the allegations of this

paragraph.

21; Private Right of Action. Under § (b)(3), Plaintiff has a private right of action to
bring this claim for damages and injunctive relief on behalf of itself and on behalf of the Plaintiff
Class to redress Defendant’s violations of the JFPA and FCC regulations.

ANSWER: Paragraph 21 asserts legal conclusions and argument to which no response is

required. To the extent a response is required, Defendant denies the allegations of this

paragraph.

22.  Injunctive Relief. Plaintiff is entitled to have preliminary and permanent

injunctions entered to: (1) prohibit Defendant, its employees, agents, representatives, contractors,
13
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affiliates and all persons and entities acting in concert with them, from committing further
violations of the JFPA and FCC regulations, and thereby, among other things, prohibiting
Defendant, its employees, agents, representatives, contractors, affiliates, and all persons and
entities acting in concert with them, from sending any further unsolicited faxed advertisements to
any person or entity or sending faxed advertisements that do not comply with the Opt-Out Notice
Requirements; (2) require Defendant to deliver to Plaintiff all records of facsimile
advertisements sent commencing within four years preceding the filing of this action, including
all content sent via facsimile, fax lists, and transmission records; (3) require Defendant to adopt
ongoing educational, training and monitoring programs to ensure compliance with the JFPA and
FCC regulations, and limiting facsimile advertising activity to personnel who have undergone
such training; (4) require Defendant to provide written notice to all persons and entities to whom
Defendant sent, via facsimile transmission, advertisements in violation the JFPA and/or FCC
regulations, warning such persons and entities that the faxing of unsolicited advertisements, or
advertisements that do not comply with the Opt-Out Notice Requirements, violates the JFPA and
that they should not be led or encouraged in any way by Defendant’s violations of the JFPA
and/or FCC regulations to send advertisements of their own that violate the JFPA and/or FCC
regulations; and (5) require Defendant to conspicuously place on the homepage of its website the
warnings contained in subsection 4 of this paragraph.

ANSWER: Defendant denies the allegations in Paragraph 22 and its subparts.

23. Damages. Plaintiff and all members of the Plaintiff Class are entitled to recover
the minimum statutory amount of $500 for each violation by Defendant of the JFPA and FCC
regulations, as expressly authorized by § (b)(3). In addition, Plaintiff is informed and believes,

and upon such information and belief avers, that Defendant committed its violations willfully
14
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and/or knowingly and that the amount of statutory damages should be increased up to three
times, also as authorized by § (b)(3).
ANSWER: Defendant denies the allegations in Paragraph 23,
Prayer for Relief

WHEREFORE, Plaintiff and the Plaintiff Class pray for relief against Defendant:

2 Certifying a class described in paragraph 13 of the Complaint;

2. Appointing Plaintiff as representative for the Plaintiff Class and awarding
Plaintiff an incentive award for its efforts as class representative;

3 Appointing Plaintiff’s counsel as counsel for the Plaintiff Class;

4, Awarding statutory damages in the minimum amount of $500 for each violation
of the JFPA and/or FCC regulations and the trebling of such statutory damages, in an overall
amount not less than $1,000,000, exclusive of interest and costs, according to proof;

3, Entering the preliminary and permanent injunctions requested in paragraph 22 of
the Complaint;

6. Ordering payment of Plaintiff’s costs of litigation, including, without limitation,
costs of suit and attorneys’ fees, spread among the members of the Plaintiff Class in relation to
the benefits received by the Plaintiff Class;

7. Awarding Plaintiff and the Plaintiff Class prejudgment interest; and

8. Awarding Plaintiff and the Plaintiff Class such other and further relief as the
Court shall deem just and proper.

ANSWER: Defendant denies that Plaintiff is entitled to any of the relief prayed for and

therefore requests entry of an order granting judgment in Defendant’s favor.

15
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Jury Demand

ANSWER: Plaintiff demands trial by jury on all issues triable by jury.

Defendant admits that Plaintiff purports to demand trial by jury on all issues triable by

jury.

AFFIRMATIVE DEFENSES

In further response to Plaintiff’s Class Action Complaint, subject to discovery, based on
information and belief, and without assuming the burden of proof of any issue for which Plaintiff
bears the burden of proof, Defendant asserts the following additional affirmative defenses:

Firs firmative Defens
Failure to State a Claim

The Class Action Complaint and each purported cause of action therein fails to state a

claim against Defendant upon which relief can be granted.

Second Affirmative Defense

Retroactive Waiver
The Plaintiff expressly solicited faxes from the Defendant. As such, the sole residual
argument for liability is that the faxes included an insufficient opt-out notice. That argument was
extinguished by the October 30, 2014 Order of the Federal Communications Commission
(“FCC”), which stated, inter alia, that the FCC will “grant retroactive waivers of our opt-out
requirement . . .” for solicited faxes. CG Docket Nos, 02-278, 05-338. Accordingly, the faxes at
issue cannot violate the Junk Fax Prevention Act, 47 U.S.C. § 227.

Third affirmative defense
Solicited faxes

The Federal Communication Commission’s (“FCC”) Regulations and Orders pertaining
to solicited fax advertisements are unauthorized and exceed the scope of the FCC’s authority,

16
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Specifically, 47 U.S.C. § 227(b) is not the statutory basis for the FCC’s rule requiring an opt-out
notice on fax advertisements sent with the recipient’s express invitation or permission. The opt-
out requirement applies only in instances in which the recipient is receiving faxes without

permission. Here, Plaintiff provided prior express invitation or permission.

Fourth Affirmative Defense

Unconstitutional Vagueness or Over-Breadth
Interpretations of the TCPA and JFPA upon which the Class Action Complaint is based
are unconstitutionally vague and overbroad and thus violate the due process clause of the Fifth
Amendment to the United States Constitution, and the due process provisions of the Fourteenth
Amendment to the United States Constitution.

Fifth Affirmative Defense
No Duplicative Relief

To the extent that any relief sought by Plaintiff would be duplicative of relief sought by
other plaintiffs in other lawsuits, subjecting Defendant to the possibility of multiple recoveries,

such recovery is barred by the Fifth and Eighth Amendments to the United States Constitution.

Sixth Affirmative Defense
Settlement Credits

In the event that a settlement is reached between Plaintiff or any other putative class
member, on the one hand, and any other person or entity on the other hand, Defendant is entitled

to any settlement credits permitted by law.

Seventh Affirmative Defense
Defenses Specific to Class Members

Defendant may have additional unique affirmative defenses applicable to different

putative members of Plaintiff’s proposed class. Defendant reserves the right to assert such

17
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additional affirmative defenses as the need arises, insofar as class certification has not been

granted and is not appropriate in this case.

Eighth Affirmative Defense
Excessive Penalties

The statutory penalties sought by Plaintiff and members of the putative class are
excessive and thus violate the due process clause of the Fifth Amendment to the United States
Constitution, and the due process provision of the Fourteenth Amendment to the United States

Constitution.

Ninth Affirmative Defense
Lack of Standing

Plaintiff and members of the putative class have suffered no injury and/or provided prior
express invitation or permission to Defendant to send advertisements by fax to it/him/her, and as
such do not have standing to assert TCPA claims against Defendant.

Te i e
Substantial Compliance with Laws

Defendant is not liable to Plaintiff or members of any purported class because Defendant
acted reasonably and with due care and substantially complied with all applicable statutes,
regulations, ordinances, and/or other laws. In addition to a good faith exemption under the
TCPA that many courts have recognized, the FCC has stated that it will “grant retroactive
waivers of [its] opt-out requirement...” for solicited faxes.

Eleventh Affirmative Defense
No Liability

Defendant is not liable to Plaintiff or members of any alleged class because Defendant

did not send an unsolicited fax as defined under 47 C.F.R. Section 64.1200(f)(10).

18
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Twelfth Affirmative Defense
Not Knowing or Willful

Plaintiff is precluded from recovering treble damages for a willful and knowing violation
of the TCPA and/or JFPA because any such violation (which Defendant denies occurred) would
not have been willful or knowing.

Thirteenth
Reservation of Rights

Defendant reserves the right to raise additional affirmative defenses to which it may be
entitled or which may be developed in the course of discovery.
WHEREFORE, Defendant requests that the Court enter a judgment against Plaintiff and
for Defendant:
1. That Plaintiff take nothing by reason of the Class Action Complaint;
2. That judgment be entered in favor of Defendant and against PlaintifT;
3. For costs incurred by Defendant herein, if and to the extent permitted by law; and
4. Granting such other and further relief as this Court may deem just and proper.

DATED: November 12, 2014 Respectfully submitted,

SENCO BRANDS, INC.

By: /s/ Ana Tagvoryan
Ana Tagvoryan
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CERTIFICATE OF SERVICE

The undersigned certifies pursuant to Fed.R.Civ.P 5 and L.R. 5.5, that a true and correct copy of

the foregoing DEFENDANT SENCO BRANDS, INC.’S AMENDED ANSWER AND
AFFIRMATIVE DEFENSES TO PLAINTIFF’S CLASS ACTION COMPLAINT was filed

on November 12, 2014 with the clerk of the court using the CM/ECF system which will send
notice to all attorneys of record.

/s/ Ana Tagvoryan
Ana Tagvoryan
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

At the time of service, | was over 18 years of age and not a party to this action. [ am
employed in the County of Orange, State of California. My business address is 4 Park Plaza, Suite
1100, Irvine, CA 92614,

On January 13, 2015, I served true copies of the following document(s) described as:
Declaration of Eric M. Kennedy in Support of Craftwood Lumber Company’s Comments on
the Petition for Waiver of the Commission’s Rule on Opt-Out Notices on Fax
Advertisements Filed by Senco Brands, Inc.

on the interested parties in this action as follows:

SEE THE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a scaled envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. [ am readily familiar with Payne &

Fears LLP's practice for collecting and processing correspondence for mailing. On the same day
that the correspondence is placed for collection and mailing, it is deposited in the ordinary course
of business with the United States Postal Service, in a sealed envelope with postage fully prepaid.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is truc and correct and that I am employed in the office of a member of the bar of this
Court at whose direction the service was made,

Executed on January 13, 2015, at Irvine, California.

Quima Noke

JenniferHoke




4 PARK PLAZA, SUITE 1100
IRVINE, CALIFORNIA 92614
(949) 851-1100

PAYNE & FEARS LLP

Nl S T A

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SERVICE LIST

Scott Zygmunt Zimmermann
Law Offices Of Scott Zimmermann
601 S. Figueroa St.

Suite 2610

Los Angeles, CA 90017
Telephone: (213) 452-6509

Email: szimm@zkcf.com

Charles Robert Watkins

Guin Stokes & Evans, LLC

321 South Plymouth Court

Suite 1250

Chicago, IL 60604

Telephone: (312) 878-8391

Fax: (205) 226-2357

Email: charlesw@gseattorneys.com

Frank F. Owen Ana Tagvoryan

Attorney at Law Blank Rome LLP

1091 Ibis Ave 2029 Century Park East, 6th F1.
Miami Springs, FL 33166 Los Angeles, CA 90067

Telephone: (305)984-8915
Email: ffo@castlepalms.com

Telephone: (424) 239-3465
Email: atagvorvan@blankrome.com

—
Joshua Briones

Blank Rome LLP

2029 Century Park East, Sixth Floor
Los Angeles, CA 90067

Telephone: (424) 239-3452

Fax: (424) 239-3689

Email: JBriones(@Blankrome.com

Jeffrey N. Rosenthal

Blank Rome LLP

One Logan Square

130 N, 18th Street

Philadelphia, PA 19103

Telephone: (215) 569-5553

Email: rosenthal-it@blankrome.com
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Stephen W. Heil
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SENCO BRANDS, INC.
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DATE.

i
I
|

0000

DOCUMENT ID DESCRIPTION FILING EXPED PENALTY CERT
07102008 200818100270  FOREIGN LICENSEFOR-PROFIT (FLF) 128.00 10000

Recelpt
This is not a bill. Please do nol remit payment,

DIAMOND ACCESS

ATTN: LISA VAIDO

887 SOUTH HIGH STREET
COLUMBUS, OH 43206

00 5.00

STATE OF OHIO

CERTIFICATE
Ohio Secretary of State, Jennifer Brunner

1869026

coPY
00

1t is hereby certified that the Secretary of State of Ohio has custody of the business records for

SENCO BRANDS, INC.

and, that said business records show the filing and recording of!

Document(s)
FOREIGN LICENSE/FOR-FROFIT

Document Nois):

200919100270

Authorization to transact business in Obio is hereby given, until surrender, expiration or

cancellation of this license,

2009

Witness my hand and the seal of
the Secretary of State at Columbus,
Ohio this 9th day of July, A.D,

- Gt . —
United States of America

State of Qhlo
 Office of the swcmy arsmtu Ohio Secreta.ry of State

Page 1




Doc ID -->

200919100270

B\ Prenceibed by ¥ SRR i sy ey
e Dt Seercimy of Sene (M P b b ) s L
el Obicu (614) 4669210 O POBox 10U
Toll Press 477 SOR-PILT (LRT7267 3455 = Cuumbus, OH 4214
e slobe oo [ Om__ Coyming, ta1apess |

FOREIGN CORPORATION APPLICATION FOR LICENSE
OR REGISTRATION OF CORPORATION NAME
{For Formign Profit or Nonprofil)

THE UNDERSIGNED HEREBY STATES THE POLLOWING.

' -
1) ety Lomodrlion [T eigaivbon ol Geeperata e by Uhieerssod 619 Cinporeiun.

[R)Faramoit grar.pe [ Orighon yisaneea)
Cinangrott s ORI [T feriguwml [172RRR (HCAY ORG 1103 a e
o
. FEspFailudim LT I ——
Corporla Name Soncy Hrands, Inu. o o
Undar the Lasve of the Stia of Delwwinig i J
[——"—" ! .
' '
of ncsporstonin Home Bufe Ju0c 15,2009 [
o -
< -
Ton corparaon's pincipet offov (s lcated o ! {_
4270 Ivy Puine Boulevard {
trend) WOTE: #.0 000 AGYRNANY U8 NOT mameivbi . X
Cioginoatl Oliio 345 LB
16 [ty Qe ooy

Tha soporate puinoso il proposal 10 exercise in ine sinta of Ohlp ore o6 DoV (Pieae provide « biel bul spadifc
drscriplion: o poneral pUIPosE tiausa s nol suliont)

Dieslgning, mnnine ruring, sourcing and dlerributing fustening 1ools

) collanad stploy, omils and sevaws

Thu corponndon 1 caimying on o domg businoss,
[V chsek hore if additionad provisions are sfteches

o et

-

" Pogt 1043

Page 2

Lowt R, Jgw. TOOT



Doc ID --> 200919100270

The caparall aby of o ) 8 (4 30w t
E8ariod 1f ORh by ey Bgont Lipen wivam procerss agalng ho corporalion may
C8C - Lawyors Wioorporating Scrvive [Cameratinn Hervice Conpaay) 3
50 wm' Brong Sweet, Sults 1800
(Treey NOTR: PO, a2 Adbewrra mre NOT ecogilin, e ——
Lulump Ohis 43118 N
(et ey @9 Goo)

Thir onitiry abc: [irovocably consents i 6arvice of preossa on he agent Baled sbowe Ba long 43 1he muihorly of the
Pyt continues, 8nd ko service of process Upon thn OO SECRETARY OF BTATE .

A the 9§ont vannut ba fund of
8. tho above lstad talls 1o dasignate analhor agent when requlred 1o do 09, 0i
€, thy blove yiated regivtiation to do busingss In Oble explees or (s cancellod

The bppicoton is mosa fa sesuro . (1 pormanant Diemparary ficansa

10 comnration’s prinsipe! olfing wilhin OO i 1o A tcatad In Clcorporaton vl vt luve s oifico
in Ohla

4270 Ivy Palmin Baulevand

[T NOTC 1O Ber Audemazen arv NOT secaplatly.

Cinelmati Clerman! _One__ 45245

[0 o) [3ivia) T Gk
m o corporation cbiainad 3 lownse o anSHc bUsinass in Chko 31 Gy Tme In Tha paer? 0 v [ e
{14 y#w, prics Licensa Mo, T jswumd —
Thiv ¢8ata on which (s Jon began Lusiioas in Dhio
Llnai

begin businvss vpen wpproval of ppplicalion
19 Ihiz acpiicaiion being mado 1 onsol (1 carporabion to prosecule or gekrd o lgul sction? O ver B mo

¥ o e T B

The focalion of Itx princpsl office In e sisle of Do is

] WOLE: m U, o Addaseer aee BOF accopiatie
anie
=] R -] g 12 oy
[Punsunnt to ORGC 1702.27 must have an O addeons)
(] PapTeld oot Tames. Jn. 2007

Page 3



Doc ID --> 200919100270

85,

IN WITNE S8 WHERGOF, the comomiion has causic Ive appicalion to b wwerumed by s mdhodzed
aofficoren  Mly ¢, 2009
T ey T

BIATE oF _ILLINOIS

counry op_COOK

Ian M. Kirton Jouing et duty seom, depsss A says thal haihe i tho
(hir ol Ot
VI" & Awi. lico. ol Beiwa Branda, Inc.

(T3]
the corparafion duscribad in it foregolng appbcation, and el the sinlemants contelngd (b 36k BppicEtion
comogt b the bost of ny hnewledge and belie, ' ! s

7.4

Mo 180 M, Kinon

Sworn I Defere Mo pad subscbed in my p ; 07-08 -0%
)
_M ﬁmé—hﬁ
[ ] /
NOTARY SEAL Explraiion dale of Ngkary's € O 2%/ (2.
Ty

1] Pogy 20 3 Lot Ryvred Jod, JOO0

Page 4



Doc ID --> 200919100270

Delaware ...

The First State

I, JEFFREY W, BULLOCK, SRCRETARY OF 8TATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY “"SENCO BRANDS, INC." IS DULY
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN
GOOD STANDING AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE
RECORDS OF THAIS OFFICE SHOW, AS OF THE NINTH DAY OF JULY, A.D.
2009.

AND I DO HEREBY FURTRER CERTIFY THAT THE SAID "SENCO BRANDS,
INC." WAS INCORPORATED ON THE FIFTEENTH DAY OF JUNE, A.D. 2009.

AND I DO HEREPY FURTHER CERTIFY THAT THE FRANCHISE TAXES

HAVE NOT BHEN ASSESSED T0 DATEH.

Yﬂ@f

Jettey W Oullock, Gecretory oISTIE
AUTHE ION 7408887

DATE: 07-09~09

4690893 8300

090685172 :
o o B Bty L L P e

Page 5
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Case 1:09-bk-12869 Doc 281 Filed 07/02/09 Entered 07/02/09 16:01:15 Desc Main
Document Page 1 of 31

This document has been electronically entered in the records of the United
States Bankruptcy Court for the Southern District of Ohio.

IT IS SO ORDERED.

Dated: July 02, 2009
United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
Inre ) Chapter 11
)
) Case No. 09-12869 (JVA)
)
SENCORP, et al.,’ ) Jointly Administered
)
Debtors. )

ORDER (A) APPROVING THE SALE OF DEBTORS’ ASSETS FREE AND CLEAR OF
ALL LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS; (B) AUTHORIZING
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS

AND UNEXPIRED LEASES; AND (C) GRANTING CERTAIN RELATED RELIEF

Upon consideration of the motion (the “Motion”)* dated May 8, 2009 of the above-

captioned debtors and debtors-in-possession (the “Debtors™), infer alia for entry of an order (the

The Debtors in these Chapter 11 cases are: SENCORP, Senco Produets, Ine., Senco Export, Inc,, SenSource
Global Sourcing, LLC, TyRex, LLC, Global Fastening Solutions, LLC, Agrifast, LLC, Nexicor, LLC,
Omnifast, LLC, S C FINANCIAL, INC,, Senco International, Inc., Sentron Medical, Inc., and Gregg
Laboratories, Inc.

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion or
the Asset Purchase Agreement (hereinafter defined), as applicable.

CINLibrary 0079628.0565619 1986376v2
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“Order”) (A) approving the sale (the “Sale”) of certain of the Debtors® assets free and clear of all
liens, Claims, Liability, Encumbrances and interests (the “Interests and Encumbrances™), except
to the extent set forth in the Asset Purchase Agreement (hereinafter defined), pursuant to

Sections 105, 363 and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (as

amended, the “Bankruptey Code™), and Rules 2002, 6004 and 6006 of the Federal Rules of

Bankruptcy procedure (the “Bankruptey Rules”); (B) authorizing the assumption and assignment

of certain executory contracts and unexpired leases (the “Assigned Agreements”™) identified by

the Debtors and more fully described in that certain Asset Purchase Agreement dated May 7,

2009 (the “Asset Purchase Agreement™) by and between the Debtors® and Senco Holdings, Inc.

or its designee Senco Brands, Inc. (the “Buyer™) for the purchase of the Assets;" and (C) granting
certain related relief, and the Debtors having determined that the highest and otherwise best offer
for the Sale of the Assets submitted at the Auction was made by the Buyer in the form of the
Asset Purchase Agreement; and the Court having held a hearing on July 2, 2009 (the “Sale
Hearing”) to approve the Asset Purchase Agreement; and the Court having reviewed and
considered (i) the Motion, (ii) the objections thereto, if any, (iii) the arguments of counsel made,
and the evidence proffered or adduced at the Sale Hearing; and it appearing that the relief
requested in the Motion is in the best interests of the Debtors, their estates and creditors and
other parties in interest; and upon the record of the Sale Hearing and these Chapter 11 Cases; and

after due deliberation thereon; and good cause appearing therefor, it is hereby

> Specifically, the Asset Purchase Agreement is between SENCORP, Senco Products, Inc., Global Fastening
Solutions, LLC, Nexicor, LLC, Omnifast, LLC, SC Financial, Inc,, Senco International Inc,, Sentron
Medical, Inc., Agrifast LLC, Senco Export, Inc., Sensource Global Sourcing, LLC, Gregg Laboratories,
Ine. (collectively, “Sellers™), and Senco Holdings, Inc. or its designee (the “Buyer™).

! The “Assets” consist of substantially all of the assets of the Debtors (as defined in the Asset Purchase
Agreement),
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FOUND AND DETERMINED THAT:’

A. Jurisdiction and Venue, The court has jurisdiction over this Motion pursuant to
28 U.S.C.§ 157 and 1334, and this matter is a core proceeding pursuant to 28 U.S.C.
§ 157(B)(2)(a). Venue of these cases and the Motion in this district is proper under 28 U.S.C.
§§ 1408 and 1409.

B. Statutory Predicates. The statutory predicates for the relief sought in the Motion
are sections 105, 363 and 365 of the Bankruptey Code, and Fed. R. Bankr. P. 2002, 6004 and
6006.

C.  Petition Date On May8, 2009 (the “Petition Date™), the Debtors each
commenced a case by filing a petition for relief under chapter 11 of the Bankruptcy Code, 11

U.S.C. §§ 101 et seq., as amended.

D. Entry of Bidding Procedures Order. On May 27, 2009 this Court entered an

order (the “Bidding Procedures Order) (A) establishing bidding and auction procedures (the

“Bidding Procedures™); (B) approving proposed bid protections (the “Break-Up Fee and Expense

Reimbursement”) to Buyer in accordance with the Asset Purchase Agreement; (C) scheduling an
auction (the “Auction”) and sale hearing (the “Sale Hearing”) for the Sale of the Debtors’ Assets;
(D) permitting credit bidding pursuant to Bankruptcy Code section 363(k) under certain
circumstances; (E) establishing procedures for noticing and determining cure amounts (the “Cure
Amounts™); (F) approving the form and matter of notice of all procedures, protections, schedules

and agreements; and (G) granting certain related relief,

: Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as

findings of fact when appropriate. See Fed. R, Bankr, P. 7052,
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E. Compliance with Bidding Procedures Order. As demonstrated by (i) the

testimony and other evidence proffered or adduced at the Sale Hearing, (ii) the representations of
counsel made on the record at the Sale Hearing, the Debtors have marketed the Assets and
conducted the sale process in compliance with the Bidding Procedures Order and the Auction
was duly noticed and conducted in a non-collusive, fair and good faith manner. The Debtors and
their professionals have actively marketed the Assets, both prior to and after the Petition Date,
and conducted the sale process in compliance with the Bidding Procedures Order, and have
afforded potential purchasers a full and fair opportunity to make higher and better offers.

F. Notice. As evidenced by the affidavits of service and publication previously filed

with the Court, and based on the representations of counsel at the Sale Hearing, (i) proper,
timely, adequate and sufficient notice of the Motion, the Sale Hearing, the Sale, the assumption
and assignment procedures for the Assigned Agreements (including the objection deadline with
respect to any Cure Amount) and the assumption and assignment of the Assigned Agreements
and the Cure Amounts has been provided in accordance with sections 102(1), 363 and 365 of the
Bankruptcy Code and Bankruptcy Rules 2002, 6004 and 6006 and in compliance with the
Bidding Procedures Order, (ii) such notice was good and sufficient, and appropriate under the
particular circumstances, and (iii) no other or further notice of the Motion, the Sale Hearing, the
Sale, or the assumption and assignment of the Assigned Agreements or the Cure Amounts is or
shall be required.

G. Corporate Authority, Each of the Debtors (i) has full corporate power and

authority to execute the Asset Purchase Agreement and all other documents contemplated
thereby, and the Sale of the Assets by the Debtors has been duly and validly authorized by all

necessary corporate action of each of the Debtors, (ii) has all of the corporate power and
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authority necessary to consummate the transactions contemplated by the Asset Purchase
Agreement, (iii) has taken all corporate action necessary to authorize and approve the Asset
Purchase Agreement and the consummation by the Debtors of the transactions contemplated
thereby, and (iv) no consents or approvals, other than those expressly provided for in the Asset
Purchase Agreement, are required for the Debtors to consummate such transactions.

H. Opportunity to Object, A fair and reasonable opportunity to object or be heard

with respect to the Motion and the relief requested therein has been afforded to all interested
persons and entities, including; (i) the Office of the United States Trustee; (ii) counsel for the
Buyer; (iii) counsel for the Creditors’ Committee; (iv) all entities known to have expressed an
interest in a transaction with respect to the Assets during the past two months; (v) all creditors of
the Debtors and entities known to have asserted any Interests or Encumbrances in or upon the
Assets; (vi) all federal, state, county and local and foreign regulatory or taxing authorities or
recording offices which have a reasonably known interest in the relief requested by the Motion;
(vii) all parties to Assigned Agreements; (viii) the United States Attorney’s office; (ix) the
Securities and Exchange Commission; (x) the Internal Revenue Service; (xi) the Pension Benefit
Guaranty Corporation; (xii) the Office of the United States Trustee; (xiii)all entities filing
notices of appearance or requests for notice under Bankruptcy Rule 2002 in these Chapter 11
Cases; and (xiv) a Notice of the Sale and Auction was published in the Cincinnati Enquirer and
the Wall Street Journal.

1 Sale in Best Interest. Consummation of the Sale of the Assets at this time is in
the best interests of the Debtors, their creditors, their estates and other parties in interest.

J. Business Justification. Sound business reasons exist for the Sale. Entry into the

Asset Purchase Agreement constitutes cach of the Debtors’ exercise of sound business judgment
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and such acts are in the best interests of each of the Debtor, its estate, and all parties in interest.
The Court finds that each Debtor has articulated good and sufficient business reasons justifying
the Sale. Such business reasons include, but are not limited to, the following: (i) the Asset
Purchase Agreement constitutes the highest and best offer for the Assets; (ii) the Asset Purchase
Agreement and the closing thereon will present the best opportunity to realize the value of the
Assets on a going concern basis and avoid decline and devaluation of the Assets; and (iii) any
plan would not have likely yielded as favorable an economic result.

K. Arm’s-Length Sale. The Asset Purchase Agreement was negotiated, proposed
and entered into by the Debtors and the Buyer without collusion, in good faith, and from arm’s-
length bargaining positions. Neither the Debtors nor the Buyer have engaged in any conduct that
would cause or permit the Asset Purchase Agreement to be avoided under 11 U.S.C. § 363(n).

L; Good Faith Purchaser. The Buyer is a good faith purchaser for value and, as
such, is entitled to all of the protections afforded under 11 U.S.C. § 363(m) and any other
applicable or similar bankruptcy and non-bankruptcy law. The Buyer will be acting in good faith
within the meaning of 11 U.S.C. § 363(m) in closing the transactions contemplated by the Asset
Purchase Agreement.

M. Consideration. The consideration provided by the Buyer for the Assets pursuant
to the Asset Purchase Agreement (i) is fair and reasonable, (ii) is the highest and best offer for
the Assets, (iii) will provide a greater recovery for the Debtors’ creditors than would be provided
by any other practical available alternative, and (iv) constitutes reasonably equivalent value and
fair consideration under the Bankruptcy Code and under the laws of the United States, any state,

territory, possession or the District of Columbia.
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N. Free and Clear, The Debtors may sell the Assets (which do not include any

assets owned by any non-debtor entities) free and clear of all Interests and Encumbrances (other
than Permitted Encumbrances) because, with respect to each creditor asserting a lien, claim,
encumbrance, or interest, one or more of the standards set forth in Bankruptcy Code § 363(f)(1)-
(5) has been satisfied. Those holders of Interests and Encumbrances who did not object or
withdrew objections to the Sale are deemed to have consented to the Sale pursuant to section
363(f)(2) of the Bankruptcy Code. Those holders of Interests and Encumbrances who did object
fall within one or more of the other subsections of section 363(f) Bankruptcy Code.

0. Bank of America Pay-Off Amount. The lenders under the Bank of America
Credit Facility are secured creditors of the Debtors, holding valid liens, claims, interests and
encumbrances in, on and against the Debtors’ Cash Collateral and the Lender’s Prepetition
Collateral (as defined in the DIP Financing Order), arising in connection with the Bank of
America Credit Facility and that certain Final Order (I) Authorizing Debtors-in-Possession to
Obtain Postpetition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362, 363 and 364, (II)
Granting Liens, Security Interests and Superpriority Claims; and (III) Authorizing Use of Cash
Collateral and Granting Adequate Protection (as amended by further order of the Court, the “DIP
Financing Order”) and under which Bank of America holds an allowed secured claim, not
subject to subordination and otherwise unavoidable for all purposes in the Chapter 11 Cases and
any subsequent chapter 7 cases, against the Debtors for principal, accrued interest and
reimbursable fees and expenses as of the date of the entry of this Order in an approximate
amount of $24,093,701.82, plus interest, fees and reasonable expenses accrued after the date of
this Order and while the obligations under the Bank of America Credit Facility remain

outstanding (collectively, the “Bank of America Payoff Amount™), subject to the rights of the
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Committee or other party in interest, preserved in paragraphs 19 and 22 of the DIP Financing
Order, to file an adversary proceeding challenging the amount, validity, enforceability,
perfection, or priority of the Prepetition Indebtedness or the Prepetition Agent’s Liens on the
Prepetition Collateral in respect thereof or otherwise assert any claims or causes of action against
the Prepetition Agent or Prepetition Lenders on behalf of the Debtors’ estates no later than 60
days from the Petition Date, referred to in the DIP Financing Order as the Investigation Period,
and to review and object to the costs, fees (including attorneys” fees), charges and expenses of
the Prepetition Agent and the DIP Agent.

B Assumption of Executory Contracts and Unexpired Leases. The (i) transfer of
the Assets to the Buyer and (ii) assignment to the Buyer of the Assigned Agreements, will not
subject the Buyer to any liability whatsoever prior to the Closing Date (defined below) or by
reason of such transfer under the laws of the United States, any state, territory, or possession
thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, on any
theory of law or equity, including, without limitation, any theory of equitable law, including,
without limitation, any theory of antitrust, successor or transferee liability. The Debtors have
demonstrated that it is an exercise of their sound business judgment to assume and assign the
Assigned Agreements to the Buyer in connection with the consummation of the Sale, and the
assumption and assignment of the Assigned Agreements is the best interests of the Debtors, their
estates, and their creditors, The Assigned Agreements being assigned to the Buyer are an
integral part of the Assets being purchased by the Buyer and, accordingly, such assumption and
assignment of Assigned Agreements is reasonable, enhances the value of the Debtors’ estates,

and does not constitute unfair discrimination,
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Q. Cure/Adequate Assurance, The Debtors or the Buyer, as applicable and in
accordance with the Asset Purchase Agreement, have (i) cured, or have provided adequate
assurance of cure, of any default existing prior to the date hereof under any of the Assigned
Agreements, within the meaning of 11 U.S.C. § 365(b)(1)(A), and (ii) provided compensation or
adequate assurance of compensation to any party for any actual pecuniary loss to such party
resulting from a default prior to the date hereof under any of the Assigned Agreements within the
meaning of 11 U.S.C, § 365(b)(1)(B). The Buyer has provided adequate assurance of future
performance of and under the Assigned Agreements within the meaning of 11 US.C.
§ 365(b)(1)(C).

R. Prompt Consummation., The Sale of the Assets must be approved and
consummated promptly in order to preserve the value of the Assets. Therefore, time is of the
essence in consummating the Sale, and the Debtors and the Buyer intend to close the Sale as
soon as possible.

S. No Intentional Fraudulent Transfer. The Asset Purchase Agreement was not

entered into for the purpose of hindering, delaying or defrauding creditors under the Bankruptcy
Code and under the laws of the United States, any state, territory, possession or the District of
Columbia.

T. Buyer Not an Insider and No Successor Liability, Immediately prior to the

Closing Date, Buyer was not an “insider” or “affiliate” of the Debtors, as those terms are defined
in the Bankruptcy Code, and no common identity of incorporators, directors or stockholders
existed between Buyer and the Debtors. Pursuant to the Asset Purchase Agreement, Buyer is not
purchasing all of the Debtors’ assets in that Buyer is not purchasing any of the Excluded Assets,

and Buyer is not holding itself out to the public as a continuation of the Debtors. The Sale does
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not amount to a consolidation, merger or de facto merger of Buyer and the Debtors and/or the
Debtors’ estates, there is not substantial continuity between Buyer and the Debtors, there is no
continuity of enterprise between the Debtors and Buyer, Buyer is not a mere continuation of the
Debtors or the Debtors’ estates, and Buyer does not constitute a successor to the Debtors or the
Debtors’ estates.

U. Legal, Valid Transfer. The transfer of the Assets to Buyer will be a legal, valid,
and effective transfer of the Assets, and will vest Buyer with all right, title, and interest of the
Debtors to the Assets free and clear of all Interests and Encumbrances, except as set forth in the
Asset Purchase Agreement.

V. Asset Purchase Agreement Not Modified. The terms of the Asset Purchase
Agreement, including any amendments, supplements, and modifications thereto, are fair and
reasonable in all respects and the terms of the Order shall not modify the terms of the Asset
Purchase Agreement, provided, however, that the Committee shall have the right to be consulted,
and to monitor and object to implementation of the Asset Purchase Agreement as stated below.

W.  Nota Sub Rosa Plan, The Sale does not constitute a sub rosa chapter 11 plan for
which approval has been sought without the protections that a disclosure statement would afford.
The Sale neither impermissibly restructures the rights of the Debtors’ creditors, nor
impermissibly dictates a liquidating plan of reorganization for the Debtors.

It is therefore ORDERED, ADJUDGED, AND DECREED EFFECTIVE
IMMEDIATELY THAT:

General Provisions
| The Motion is GRANTED and APPROVED in all respects.
2 All objections to the Motion (including, without limitation, the objections

of the Official Committee of the Unsecured Creditors and the Pension Benefit Guaranty
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Corporation) or the relief requested therein that have not been withdrawn, waived, or settled, and

all reservations of rights included therein, are overruled on the merits and denied with prejudice.

Approval of the Sale of the Assets

3. The Asset Purchase Agreement, substantially in the form attached hereto

as Exhibit A, including any amendments, supplements and modifications thereto, and all of the

terms and conditions therein, is hereby approved in all respects,

4, Pursuant to 11 U.S.C. § 363(b), the Sale of the Assets to Senco Brands,
Inc., the Buyer, free and clear of all Interests and Encumbrances (except those specifically
permitted by the Asset Purchase Agreement), and the transactions contemplated thereby are
approved in all respects.

3 Except as otherwise specifically provided in the Asset Purchase
Agreement, the Buyer shall not be liable for any claims against the Debtors or any of their
predecessors or affiliates, and the Buyer shall have no successor or vicarious liabilities of any
kind or character, (including without limitation any products liability Claims with respect to any
Inventory or other assets sold, shipped or delivered prior to the Closing Date) whether known or
unknown as of the Closing Date, now existing or hereafter arising, whether fixed or contingent,
with respect to the Debtors or their Business or any obligations of or Claims against the Debtors
arising at any time, except for the Assumed Liabilities, including, but not limited to, liabilities on
account of any taxes arising, accruing, or payable under, out of, in connection with, or in any
way relating to the Assets prior to the Closing Date.

6. The transactions contemplated by the Asset Purchase Agreement are
undertaken by the Buyer in good faith, as that term is used in section 363(m) of the Bankrupicy
Code, and accordingly, the reversal or modification on appeal of the authorization provided

herein by this Order to consummate the Sale shall not affect the validity of the Sale to the Buyer.

10



Case 1:09-bk-12869 Doc 281 Filed 07/02/09 Entered 07/02/09 16:01:15 Desc Main
Document  Page 12 of 31

The Buyer is a purchaser in good faith of the Assets, and is entitled to all of the protections
afforded by section 363(m) of the Bankruptcy Code.

i As a good faith purchaser of the Assets, the Buyer has not entered into an
agreement with any other potential bidders at the Sale, and has not colluded with any of the other
bidders, potential bidders or any other parties interested in the Assets, and therefore neither the
Debtors nor any successor in interest to the Debtors’ estates shall be entitled to bring an action
against the Buyer, and the Sale may not be avoided pursuant to section 363(n) of the Bankruptcy
Code.

Sale and Transfer of Assets
8. Pursuant to 11 U.8.C. § 363(b), the Debtors are hereby authorized to sell

the Assets to Buyer and consummate the Sale in accordance with and subject to the terms and
conditions of the Asset Purchase Agreement, and to transfer and assign all right, title and interest
(including common law rights) to all property, licenses and rights to be conveyed in accordance
with and subject to the terms and conditions of the Asset Purchase Agreement, and are further
authorized and directed to execute and deliver, and are empowered to perform under,
consummate and implement, the Asset Purchase Agreement, together with all additional
instruments and documents that may be reasonably necessary or desirable to implement the
Asset Purchase Agreement, including without limitation the related documents, exhibits and
schedules, and to take all further actions as may be reasonably requested by Buyer for the
purposes of assigning, transferring, granting, conveying and conferring to Buyer or reducing to
possession, the Assets, or as may be necessary or appropriate to the performance of the Debtors’
obligations as contemplated by the Asset Purchase Agreement.

9. Pursuant to 11 U.S.C. § 363 (b) and 363(f), the Assets shall be transferred

to the Buyer upon consummation of the Asset Purchase Agreement (the “Closing Date”) free and

11
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clear of all Interests and Encumbrances (except the Assumed Liabilities and Permitted
Encumbrances) of any kind or nature whatsoever including, but not limited to, Interests or
Encumbrances in respect of the following: (1) any labor agreements; (2) all mortgages, deeds of
trust and security interests; (3) any pension, welfare, compensation or other employee benefit
plans, agreements, practices and programs, including, without limitation, any pension plan of any
Debtor; (4) any other employee, worker’s compensation, occupational disease or unemployment
or temporary disability related claim, including, without limitation, claims that might otherwise
arise under or pursuant to (a)the Employee Retirement Income Security Act of 1974, as
amended, (b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the
Federal Rehabilitation Act of 1973, (e)the National Labor Relations Act, (f)the Worker
Adjustment and Retraining Act of 1988, (g) the Age Discrimination and Employee Act of 1967
and Age Discrimination in Employment Act, as amended, (h) the Americans with Disabilities
Act of 1990, (i) the Consolidated Omnibus Budget Reconciliation Act of 1985, (j) state
discrimination laws, (k) state unemployment compensation laws or any other similar state laws,
or (I) any other state or federal benefits or claims relating to any employment with any of the
Debtors or any of their respective predecessors; (5) any bulk sales or similar law; (6) any tax
statutes or ordinances, including, without limitation, the Internal Revenue Code of 1986, as
amended; (7) any theories of successor or products liability; and (8) any Environmental Health
and Safety Laws (as defined in the Asset Purchase Agreement). Nothing in this order shall be
construed to: (1) release, nullify, or enjoin a Governmental Authority from enforcing any
Environmental Health and Safety Laws under which a purchaser of property would otherwise be
liable as a current owner or operator after the date of purchase, or (2) permit, in any

circumstances, a Governmental Authority to obtain from the Prevailing Bidder penalties arising
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under Environmental Health and Safety Laws prior to the Closing Date. For purposes of
clarification, any employee medical claims which are incurred prior to the Closing (regardless of
when such claims are presented for payment) shall be claims against the bankruptey estates of
the Debtors, and not the Buyer, and the Buyer shall be responsible only for such claims which
are incurred after the Closing, All such Interests and Encumbrances of any kind or nature
whatsoever (other than Permitted Encumbrances) shall attach (effective upon the transfer of the

Assets to the Buyer) to the proceeds of the Sale (the “Proceeds™) with the same force, validity,

priority and effect, if any, as the claims, liens, encumbrances, and interests formerly had against
the Assets, if any, subject to the Debtors’ ability to challenge the extent, validity, priority and
effect of the Interests and subject to and as otherwise provided in any other order of this Court in
these Chapter 11 Cases.

10. On the Closing Date, this Order will be construed and constitute for any
and all purposes a full and complete general assignment, conveyance and transfer of the Assets
or a bill of sale transferring good and marketable title in such Assets to the Buyer. On the
Closing Date, and subject to section 365 of the Bankruptcy Code, this Order also shall be
construed and constitute for any and all purposes a complete and general assignment of all right,
title and interest of the Debtors and each bankruptcy estate to the Buyer in Assigned Agreements,

11.  All entities who are presently, or on the Closing Date may be, in
possession of some or all of the Assets are hereby directed to surrender possession of the Assets
to the Buyer on the Closing Date.

12.  Except as expressly permitted by the Asset Purchase Agreement or this
Order, all persons and entities, including, but not limited to, all debt security holders, equity

security holders, governmental, tax, and regulatory authorities, lenders, trade, products liability
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and other creditors, holding Interests or Encumbrances of any kind or nature whatsoever against
or in the Debtors or the Assets (whether legal or equitable, secured or unsecured, matured or
unmatured, contingent or non-contingent, senior or subordinated now existing or hereinafter
arising), arising under or out of, in connection with, or in any way relating to, the Debtors, the
Assets, or the transfer of the Assets to the Buyer, hereby are forever barred, estopped, and
permanently enjoined from asserting against the Buyer, its successor or assign, its property, or
the Assets, such persons’ or entities’ Interest or Encumbrances.

[3.  On the Closing Date of the Sale, each of the Debtors’ creditors is
authorized and directed to execute such documents and take all other actions as may be
necessary to release its Interests and Encumbrances in the Assets, if any, as such Interests and
Encumbrances may have been recorded or otherwise exist.

14.  Subject to the terms and conditions of this Order and the Asset Purchase
Agreement, the transfer of the Assets to the Buyer pursuant to the Asset Purchase Agreement
constitutes a legal, valid, and effective transfer of the Assets, and shall vest the Buyer with all
right, title, and interest of the Debtors in and to the Assets free and clear of all Interests and

Encumbrances of any kind or nature whatsoever.

Assumption and Assignment of Assumed and Assigned Agreements
15.  Pursuant to 11 U.S.C. § 105(a) and 365, and subject to and conditioned

upon the closing of the Sale, the Debtors’ assumption and assignment to the Buyer, and the
Buyer’s assumption on the terms set forth in the Asset Purchase Agreement, of the Assigned
Agreements is hereby approved, and the requirements of 11 U.S.C. § 365(b)(1) with respect
thereto are hereby deemed satisfied.

16. The Debtors are hereby authorized and directed in accordance with

11 US.C. §105(a), 363 and 365 to (a) assume and assign to the Buyer, effective upon the

14
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Closing Date of the Sale, the Assigned Agreements free and clear of all Interests and
Encumbrances of any kind or nature whatsoever (other than Permitted Encumbrances) and
(b) execute and deliver to the Buyer such documents or other instruments as may be necessary to
assign and transfer the Assigned Agreements to the Buyer.

17.  The Assigned Agreements shall be transferred to, and remain in full force
and effect for the benefit of, the Buyer in accordance with their respective terms, notwithstanding
any provision in any such Assigned Agreements (including those of the type described in
sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts, or conditions such
assignment or transfer and, pursuant to 11 U.S.C. § 365(k), the Debtors shall be relieved from
any further liability with respect to the Assigned Agreements after such assignment to and
assumption by the Buyer, except as provided in the Asset Purchase Agreement.

18.  All defaults or other obligations of the Debtors under the Assigned
Agreements arising or accruing prior to the Petition Date (without giving effect to any
acceleration clauses or any default provisions of the kind specified in section 365(b)(2) of the
Bankruptcy Code) shall be cured upon payment, to be made upon the Closing Date of the Sale,
of the Cure Amounts specified in Exhibit A attached hereto. All defaults or other obligations of
the Debtors under the Assigned Agreements arising or accruing on or after the Petition Date to
the Closing Date (without giving effect to any acceleration clauses or any default provisions of
the kind specified in section 365(b)(2) of the Bankruptcy Code) shall be cured by the Debtors at
the Closing Date. Except as set forth in the Asset Purchase Agreement with respect to the
Assumed Cure Costs, the Buyer shall have no liability or obligation to cure Assigned Contract

defaults accruing prior to the Closing Date. Notwithstanding any language in this paragraph to
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the contrary, the Debtors shall be responsible for all taxes and tax payments to the extent
provided in the Asset Purchase Agreement.

19.  Notwithstanding anything herein to the contrary, the objections to the
noticed Cure Amounts filed on June 22, 2009 by Oracle USA, Inc., and Simes Senco, S.A.,
respectively, shall be heard by the Court at the Omnibus Hearing on July 15, 2009. The Debtors
and the Buyer have represented that they are in the process of negotiating the appropriate Cure
Amounts with these contract counterparties, and anticipate resolving any outstanding issues prior
to the July 15, 2009 Omnibus Hearing.

20.  Notwithstanding anything herein to the contrary, the Limited Objection of
Poppers Holding B.V, and Verpa-Senco B.V. to Notice of Assumption and Assignment of
Executory Contracts or Unexpired Leases (the “Poppers Objection”) shall be heard by the Court
at the Omnibus Hearing on July 15, 2009. The Debtors and the Buyer are in the process of”
negotiating a resolution with respect to the Sale Contract (as defined in the Poppers Objection)
and anticipate resolving any outstanding issues prior to the July 15, 2009 Omnibus Hearing.

21.  Notwithstanding the fact that the list of Assigned Agreements in Exhibit A
attached hereto includes: (a) Shareholders Agreement with Micronics and its Shareholders; (b)
Investor Rights Agreement with Micronics and its Shareholders; (¢) Stockholders Agreement
with Argos Therapeutics; and (d) Amended and Restated Shareholders Agreement with
Medennium, Inc., none of the foregoing “Assigned Agreements” shall be assumed and assigned
by the Debtors to the Buyer pursuant to this Order, but may be assumed and assigned by the
Debtors to the Buyer in the future by separate order of the Court,

22.  The Buyer shall have the right, in its sole discretion, to add or delete any

additional executory contract as an Assigned Contract at any time prior to Closing as provided in
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section 2.1 of the Asset Purchase Agreement, provided, however, any Cure Amounts resulting
from such additional Assigned Agreements shall constitute Assumed Liabilities payable by the
Buyer and not payable by the Debtors. In the event that Buyer elects to add any executory
contract as an Assigned Contract, Buyer shall submit to the Court prior to Closing an order in
form and substance satisfactory to the Debtors, the Buyer and the non-Debtor party to such
Assigned Contract(s) setting forth such Assigned Contract(s) and the corresponding Cure
Amounts therefore. In the event that the parties to the additional Assigned Agreements are
unable to agree upon the appropriate Cure Amounts for the additional Assigned Contract(s), the
Debtors and the Buyer reserve the right to seek a hearing before this Court to determine the
appropriate Cure Amounts,

23.  Notwithstanding anything to the contrary in this Order or the Asset
Purchase Agreement, including any amendments, supplements, and modifications thereto, the
rights and obligations of the Debtors, the Buyer, Poppers Holding B.V. and Verpa-Senco, B.V.
pursuant to Section 365(n) of the Bankruptcy Code, if any, shall be and hereby are fully
reserved, preserved and protected.

24,  Each non-Debtor party to an Assigned Contract hereby is forever barred,
estopped, and permanently enjoined from asserting against the Debtors or the Buyer, or the
property of either of them, any default existing as of the date of the Closing Date of the Sale.
Additional Provisions

25.  The consideration provided by the Buyer for the Assets under the Asset
Purchase Agreement shall be deemed to constitute reasonably equivalent value and fair
consideration under the Bankruptcy Code and under the laws of the United States, any state,

territory, possession, or the District of Columbia.
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26.  Subject to the terms of the Asset Purchase Agrecment, which is hereby
approved, in all respects by this Order, and subject to the rights of the Committee or other party
in interest, preserved in paragraphs 19 and 22 of the DIP Financing Order, to file an adversary
proceeding challenging the amount, validity, enforceability, perfection, or priority of the
Prepetition Indebtedness or the Prepetition Agent’s Liens on the Prepetition Collateral in respect
thereof or otherwise assert any claims or causes of action against the Prepetition Agent or
Prepetition Lenders on behalf of the Debtors’ estates no later than 60 days from the Petition
Date, referred to in the DIP Financing Order as the Investigation Period, and to review and object
to the costs, fees (including attorneys’ fees), charges and expenses of the Prepetition Agent and
the DIP Agent, the Debtors are authorized and directed to pay or cause to be paid the Bank of
America Payoff Amount by wire transfer of immediately available funds to an account
designated by Bank of America in full satisfaction of debt arising under the Bank of America
Credit Facility and DIP Financing Order; however, as preserved in the DIP Financing Order, the
payment of the Bank of America Payoff Amount shall not effect a release or in any way impact
any timely adversary proceeding, claims, causes of action or objections under paragraphs 19 and
22 of the DIP Financing Order asserted by the Committee or other parties in interest. Unless the
Investigation Period (as defined in the DIP Financing Order) has expired prior to the Closing
Date without a claim being asserted against the Prepetition Agent or the Prepetition Lenders (as
those terms are defined in the DIP Financing Order), the Debtors shall remit on the Closing Date
the additional sum of $250,000 (the “Holdback’) to DIP Agent to be applied to cover any fees,
costs, and expenses incurred by the Prepetition Agent and the Prepetition Lenders associated
with any extension of the Investigation Period or any claim lodged prior the expiry of the

Investigation Period. The notice provisions of paragraph 22 of the DIP Financing Order shall
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apply to the application of the Holdback to any fees, costs, and expenses. Upon the earlier of (a)
the expiration of the Investigation Period; or (b) the final resolution of any claims or objections
brought against the Prepetition Agent, Prepetition Lender, DIP Agent or DIP Lender, Prepetition
Agent shall apply the Holdback to payment of the reasonable fees, costs, and expenses and remit
the balance with all accrued interest, if any, to the Debtors, Nothing in this Order precludes any
party-in-interest from objecting to the application of the Holdback or impairs the ongoing senior
secured and superpriority claims of the Prepetition Agent and the DIP Agent in and to the
Proceeds or any other assets of the Debtors, as provided for in the DIP Financing Order or
precludes the DIP Agent or the Prepetition Agent from seeking additional sums for fees and
costs incurred in excess of the Holdback,

27.  Notwithstanding anything herein to the contrary, there is no time
limitation for the Debtors, the Committee and other parties in interest to challenge and object to
the liens and claims of George Juilfs as scheduled by SENCORP and Debtors shall not distribute,
pay or otherwise transfer anything of value to George Juilfs or other secured creditors, other than
the Prepetition Agent and the DIP Agent and except as paid for Cure Costs, in connection with
the Closing, and shall not do so thereafter other than in accordance with a confirmed plan of
reorganization or liquidation, or in accordance with any other final, nonappealable order entered
by the Court.

28.  This Order () shall be effective as a determination that, on the Closing
Date, all Interests and Encumbrances of any kind or nature whatsoever existing as to the Debtors
or the Assets prior to the Closing Date (other than Permitted Encumbrances) have been
unconditionally released, discharged and terminated, and that the conveyances described herein

have been effected, and (b) shall be binding upon and shall govern the acts of all entities,
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including without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state, and local officials, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or to any of the Assets. Each
and every federal, state and local governmental agency or department is hereby directed to
accept any and all documents and instruments necessary and appropriate to consummate the
transactions contemplated by the Asset Purchase Agreement, The Buyer and the Debtors shall
take such further steps and execute such further documents, assignments, instruments and papers
as shall be reasonably requested by the other to implement and effectuate the transactions
contemplated in this paragraph. All Interests and Encumbrances of record as of the date of this
Order shall be forthwith removed and stricken as against the Assets. All entities described in this
paragraph are authorized and specifically directed to strike all such recorded liens, claims, rights,
interests and encumbrances against the Assets from their records, official and otherwise.

29.  If any person or entity that has filed statements or other documents or
agreements evidencing claims, liens, Encumbrances, or Interests in any of the Assets does not
deliver to the Debtors or the Buyer prior to the Closing Date, in proper form for filing and
executed by the appropriate parties, termination statements, instruments of satisfaction, releases
of liens and easements, and any other documents necessary for the purpose of documenting the
release of all interests and other interests that the person or entity has or may assert with respect

to any of the Assets, the Debtors and/or the Buyer are hereby authorized to execute and file such
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statements, instruments, releases and other documents on behalf of such persons or entity with
respect to any of the Assets.

30.  As specifically provided in the Asset Purchase Agreement, the Debtors
will cooperate with the Buyer and the Buyer will cooperate with the Debtors, in a commercially
reasonable manner, in each case to ensure that the transaction contemplated in the Asset
Purchase Agreement is consummated, and the Debtors will make such modifications or
supplements to any bill of sale or other document executed in connection with the closing to
facilitate such consummation as contemplated by the Asset Purchase Agreement (including,
without limitation, adding such specific assets, to such documents, as may be reasonably
requested by the Buyer pursuant to the terms of the Asset Purchase Agreement),

31.  The Buyer shall have no liability or responsibility for any liability or other
obligation of the Debtors arising under or related to the Assets other than for the Assumed
Liabilities and the Assigned Agreements to the extent provided under the Asset Purchase
Agreement. Without limiting the generality of the foregoing, and except as otherwise
specifically provided in the Asset Purchase Agreement, the Buyer shall not be liable for any
claims against the Debtors or any of their predecessors or affiliates, and the Buyer shall have no
successor liabilities (including without limitation product liability with respect to any Inventory
or other assets sold, shipped or delivered prior to the Closing Date) of any kind or character
whether known or unknown as of the Closing Date, now existing or hereinafter arising, whether
fixed or contingent, with respect to the Debtors or any obligations of the Debtors arising prior to
the Closing Date, including, but not limited to, liabilities on account of any taxes arising,
accruing, or payable under, out of, or in connection with, or in any way relating to the operation

of the business prior to the Closing Date.
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32.  Except for Assumed Liabilities and Assigned Agreements as set forth in
Asset Purchase Agreement, under no circumstances shall the Buyer be deemed a successor of or
to the Debtors for any Interest or Encumbrances against or in the Debtors or the Assets of any
kind or nature whatsoever. Except as set forth in the Asset Purchase Agreement, the sale,
transfer, assignment and delivery of the Assets and the Assigned Agreements shall not be subject
to any Interest or Encumbrances, and Interests and Encumbrances of any kind or nature
whatsoever shall remain with, and continue to be obligations of, the Debtors. All persons
holding Interests or Encumbrances against or in the Debtors or the Assets of any kind or nature
whatsoever shall be, and hereby are, forever barred, estopped, and permanently enjoined from
asserting, prosecuting, or otherwise pursuing such Interests of any kind or nature whatsoever
against the Buyer, its officers, directors, shareholders and professionals, its property, its
successors and assigns, or the Assets with respect to any Interest or Encumbrances of any kind or
nature whatsoever (other than Permitted Encumbrances) such person or entity had, has, or may
have against or in the Debtors, their estates, officers, directors, shareholders, or the Assets.
Following the Closing Date, no holder of an Interest or Encumbrance in the Debtors shall
interfere with the Buyer’s title to or use and enjoyment of the Assets and the Assigned
Agreements based on or related to such Interest, or any actions that the Debtors may take in their
Chapter 11 Cases.

33.  This Court shall retain jurisdiction to enforce and implement the terms and
provisions of the Asset Purchase Agreement, all amendments thereto, any waivers and consents
thereunder, except as otherwise provided therein, and of each of the agreements executed in
connections therewith in all respects, including, but not limited to, retaining jurisdiction to

(a) compel delivery of the Assets to the Buyer free and clear of Interests and Encumbrances
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(other than Permitted Encumbrances), or compel the performance of other obligations owed by
the Debtors, (b) compel delivery of the purchase price or performance of other obligations owed
to the Debtors, (c) resolve any disputes arising under or related to the Asset Purchase Agreement,
except as otherwise provided therein, (d) interpret, implement, and enforce the provisions of this
Order, and (e) protect the Buyer against (i) claims made related to any of the Excluded Liabilities
(as defined in the Asset Purchase Agreement), (ii) any claims of successor or products liability
related to the Assets or Assigned Agreements, or (iii) any claims of Interests and Encumbrances
(other than Permitted Encumbrances) asserted in the Debtors or the Assets, of any kind or nature
whatsoever.

34.  Notwithstanding anything herein to the contrary, the Debtors shall consult
with the Committee and the Committee shall have the right and shall be afforded access in to
monitor and object to any action by Debtors or Buyer in implementing the Asset Purchase
Agreement, including, without limitation, any actions that the Committee believes may have an
impact upon the proceeds to be received or retained by the Debtors and their estates under the
Asset Purchase Agreement and upon the Debtors’ and their estates’ rights and interests in and
under the terms of the Asset Purchase Agreement, including but not limited to matters relating to
the Buyer Adjustment Amount and other Inventory and Accounts Receivable issues under
Section 3.5 of the Asset Purchase Agreement, the Assumed Pre-Petition Critical Vendor Claims
and Section 2.3 of the Asset Purchase Agreement, the Critical Vendor Claim Adjustment
Amount, and the indemnification provisions under Article 12 of the Asset Purchase Agreement.
Within a reasonable time prior to the Debtors taking or not taking any action required or allowed
under the Asset Purchase Agreement, the Debtors shall consult with the Committee regarding

such action. Further, the Debtors shall consult with the Committee on any and all
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communications from or with the Buyer on matters that may potentially have an impact upon the
proceeds to be received or retained by the Debtors and their estates under the Asset Purchase
Agreement and upon the Debtors’ and their estates’ rights and interests in and under the terms of
the Asset Purchase Agreement. At any time, the Committee shall have the right to bring an
objection before the Court for adjudication of the rights and responsibilities under, and/or
interpretation of the terms and implementation of, the Asset Purchase Agreement and this Order,
under the Court’s retention of jurisdiction, on any issue, including but not limited to the level of
consultation and information that it receives from the Debtors and Buyer, and, any dispute the
Committec may have with respect to any action or inaction, position, decision or determination
of either the Debtors or the Buyer under the Asset Purchase Agreement that may potentially have
an impact upon the proceeds to be received or retained by the Debtors and their estates in
connection with the Asset Purchase Agreement and the Debtors’ and their estates’ rights and
interests in and under the terms of the Asset Purchase Agreement. Notwithstanding anything
contrary herein, the Committee’s rights set forth herein shall not amend or modify the Asset
Purchase Agreement.

35.  The terms and provisions of the Asset Purchase Agreement and this Order
shall be binding in all respects upon, and shall inure to the benefit of, the Debtors and their
respective affiliates, successors and assigns, their estates, and their creditors, the Buyer, and its
respective affiliates, successors and assigns, and any affected third parties including, but not
limited to, all persons asserting Interests in the Assets to be sold to the Buyer pursuant to the
Asset Purchase Agreement, notwithstanding any subsequent appointment of any trustee(s) under
any chapter of the Bankruptcy Code, as to which trustee(s) such terms and provisions likewise

shall be binding.
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36.  The failure specifically to include any particular provisions of the Asset
Purchase Agreement in this Order shall not diminish or impair the effectiveness of such
provision, it being the intent of the Court that the Asset Purchase Agreement be authorized and
approved in its entirety.

37.  The Asset Purchase Agreement and any related agreements, documents or
other instruments may be modified, amended or supplemented by the parties thereto, in a writing
signed by both parties, and in accordance with the terms thereof, without further order of the
Court, provided that any such modification, amendment or supplement does not have a material
adverse effect on the Debtors’ estates.

38, Nothing contained in any order entered in the Chapter 11 Cases
subsequent to entry of this Order, nor in any chapter 11 plans confirmed in these Chapter 11
Cases, shall conflict with or derogate from the provisions of the Asset Purchase Agreement or
the terms of this Order.

39, This Order shall be effective and enforceable immediately upon entry, and
any stay of orders provided for in Bankruptcy Rules 6004(h), 6006(d) and any other provision of
the Bankruptey Code or Bankruptcy Rules shall not apply.

40.  The provisions of this Order are nonseverable and mutually dependent.

41.  To the extent applicable, the automatic stay pursuant to section 362 of the
Bankruptey Code is hereby lifted with respect to the Debtors to the extent necessary, without
further order of the Court (a) to allow Buyer to give the Debtors any notice provided for in the
Asset Purchase Agreement, and (b) to allow Buyer to take any and all actions permitted by the

Asset Purchase Agreement,
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42.  To the extent a counter party to an Assigned Contract failed to timely
object to a Cure Amount (as defined in the Bidding Procedures and Bidding Procedures Order),
such Cure Amount shall be deemed to be finally determined and any such counterparty shall be
prohibited from challenging, objecting to or denying the validity and finality of the Cure Amount
at any time, and such Cure Amount, when paid, shall completely revive any Assigned Contract
to which it relates.

43, The Sale shall not be subject to any bulk sales laws.

44.  The Debtors and each other person having duties or responsibilities under
the Asset Purchase Agreement or this Order, and their respective agents, representatives, and
attorneys, are authorized and empowered to carry out all of the provisions of the Asset Purchase
Agreement, to issue, execute, deliver, file and record, as appropriate, the Agreement, and any
related agreements, and to take any action contemplated by the Asset Purchase Agreement or this
Order, and to issue, execute, deliver, file and record, as appropriate, such other contracts,
instruments, releases, deeds, bills of sale, assignments, or other agreements, and to perform such
other acts as are consistent with, and necessary or appropriate to, implement, effectuate and
consummate the Asset Purchase Agreement and this Order and the transactions contemplated
thereby and hereby, all without further application to, or order of, the Court, Without limiting
the generality of the foregoing, this Order shall constitute all approvals and consents, if any,
required by applicable business corporation, trust and other laws of applicable governmental
units with respect to the implementation and consummation of the Asset Purchase Agreement
and this Order and the transactions contemplated thereby and hereby.

SO ORDERED.
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Exhibit A
Assigned Agreements
Description Cure Costs |

Preferred Supplier Agreement w/ Sphere | $0.00
Sale & License Agreement w/ Miltex (assigned from Welch Allyn) i $0.00
Distributorship Agreement w/ CID (for Canada) $0.00
Asset Sale to Impax (License Agreement) $0.00
Sales Agreement w/ Momentive Performance Materials $4,013.78
Supply Agreement w/ OMG $0.00
License Agreement w/ OMG $0.00
Sales Representative Agreement w/ Pro-Staff Sales $0.00
Supplier Agreement w/ Blue Linx $0.00
Program Agreement Letter (Rebate Program) w/ Lumberman's Merchandising $0.00
Contracts and Note Payable w/ ADP $1,296.38
Trademark Licensing Agreement with Amatei Trading Company (for Japan) $0.00
License Agreement w/ Amatei Trading Company $0.00

| Agreement w/ Amazon Fulfillment Services $0.00
Sales Rep Agreement w/ Brian Conbay $0.00
Software License Agreement with Business Objects Americas (incl. Renewed Support Detail) $0.00
Lease w/ Calwest Industrial Holdings (for Tigard, OR DC) $0.00
Distributor Agreement w/ CID (for Canada) $0.00
Independent Contractor Agreement w/ Commereial Construction Mgmt & Resource Grou $367.50
Motor Transportation Contract w/ Central Freight Lines $0.00
Champion Loan Tool Agreement $0.00
Product Supply & Confidentiality Purchasing Apreement w/ Champion Homes Builders $0.00
Supply Agreement w/ CHEP USA $0.00
Consignment Agreement w/ CMH Manufacturing $0.00
Service Agreements (various) w/ Cincinnati Bell $33,288.49
Service Order & Storage Agreement w/ Cintas Document Mgmt $5,408.79
Equipment Lease Rental Agreement with Clarklift of California (RE # 65945) $409.94
Equipment Lease Rental Agreement with Clarklift of California (RE # 980450S) $0.00
Equipment Lease Rental Agreement with Clarklift of California (RE # 980453S) $0.00
Sales Rep Agreement w/ Tim Akers (Coast Air Tool) $0.00
Basic Vendor Agreement w/ Costeo Wholesale (US & Puerio Rico) (Incl. std, terms) $0.00
Water Management contract w/ Crown Solutions (OP 2) $0.00
Motor Transportation Contract w/ Roadrunner Dawes Transport $4,056.04
Sales Rep Agreement w/ Dean Pastore $0.00
License Agreement with Demand Management (software license) $0.00
Advertising Contract w/ Dixieline Lumber & Home Centers $0.00
Flect Service Agreement w/ Emkay $103.963.00
Service Part Warchousing Agrecement w/ EPAS Group (for Peotone, IL) $29,333.00
Motor Transportation Contract w/ FEDEX Freight East $722.52
Motor Transportation Contract w/ Fedex Freight Systems West $193.00
Motor Transportation Contract w/ Fedex National LTL $8.901.69
Motor Transportation Contract w/ FedEx Express $3,240.91
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Flectwood $0.00
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Description Cure Costs

| Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Consignment Agreement w/ Fleetwood $0.00
Sales Rep Agreement w/ Stephen Bemry (Freedom Fastening Systems) $0.00
Equipment Lease Agreement w/ General Electric Capital Corporation $5,217.12
Latin America Irrevocable Commercial Offer for the Purchase and Resale of Screws w/ Golden Hawk $0.00
Fuel Cell Supply Agreement w/ Hamex Corporation $0.00
Agreement with Home Depot $0.00
IDI Sales Agreement & Software License for payroll with IDI $5,515.00
Customer Lir of Appt w/ Kentec $0.00
Renewal Agreement w/ Lowe's $0.00
Master Agreement w/ Lumbermens Merchandising $0.00
Loan Tool Investment w/ MasierBrand Cabineis $0.00

| Agreement with Menards $0.00
Business Services Agreement w/ Microsoft (Incl various forms) $94,417.50
Motor Transportation Contract w/ Milan Express $9,995.94
Motor Transportation Contract w/ New England Motor Freight $0.00
Distributor Agreement with Nylex (incl. Receivership Agreement, Amendment) (for Australia) $0.00
Motor Transportation Contract w/ Oak Harbor Freight Lines $976.00
License & Services Agreement w/ Oracle USA (incl, Payment Plan Agreement and Payment Schedule between
SENCORP and Oracle Credit Corporation (as assigned to Bank of America Leasing & Capital, LLC)) $28,232.04
Motor Transportation Contract w/ Overnight Transportation (UPS Freight) $0.00
Software End User License & Services Agreement w/ Peoplesoft $0.00
Equipment Lease with Pitney Bowes (postage machine) $12,430.65
Equipment Lease with Pitney Bowes (envelope printer) $0.00
Motor Transportation Contract w/ Pitt Ohio Express $69.73
Equipment Lease Agreement w/ ProSource $2,775.91
Distributor Agreement w/ Ryobi Sales (for Japan) $0.00
Apreement with Sears & Kmart $0.00
Distribution Agreement w/ Senco Latin America $0.00
Amended and Restated Consulting/Royalty Agreement with Senco Latin America $0.00
Distributor Agreement w/ Senco Pneumatic (for Hong Kong) £0.00
License Agreement w/ Senco Products Japan, Ltd. $0.00
LicenseAgreementw/ Shantou Sez Senco Metalware $0.00
Maintenance Proposal w/ Siemens PLM Software $5,557.83
Service Agreement with Sprint $17,688.52
Sales Rep - Principle Agreement w/ Stan Tashman & Assoc. $0.00
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seription Cure Costy |
3rd party EDI Admin Contract w/ Sterling Commerce $58.631.27
Corporate Rebate Agreement w/ Stock Building Supply $0.00
Quotation w/ Sun Microsystems $0.00
Lease w/ TBC Rancho Cucamonga (for Rancho Cucamonga California DC) $30,910.00
Co-op Service Order with The Advertising Checking Bureau $22,025.00
Promotional Products Agreement with Touchstone Merchandise Group $0.00
Lease Agreement w/ U.s, Bancorp Business Equipment Finance Group $0.00
Motor Transportation Contract w/ USF Holland $0.00
Motor Transportation Contract w/ USF Reddaway $36,009.00
Share Purchase Agreement with Poppers Holding B.V. regarding Verpa Senco $0.00
End User License w/ Vertex (incl. Addendum) $0.00
Motor Transportation Contract w/ Viking Freight $0.00
Motor Transportation Contract w/ Ward Trucking $18,571.33
Concurrent User Subscription Agreement with WebEx Communications $0.00
Consignment Agreement w/ Wick Building System $0.00
Consignment Agreement w/ Xpress Trucking $6,770.85
Consulting Agreement with Buddy Sears $0.00
Consulting Agreement w. Bruce McFarland $0.00
Sales Rep Agreement w/ C. b, smith Associates $0.00
Sales Rep Agreement w/ Ed Kelce $0.00
Master Purchasing Agreement with Midmark $0.00
Distributor Agreement w/ Senco Korea $0.00
Sales Rep Agreement w/ TRW Consulting $0.00
Distribution Agreement (for screws) with Golden Hawk e $0.00
Fee Agreement w/ Aon Risk Services (incl. Amendment) $0.00
Lease Agreement w/ CUC Investments $0.00
Patent Option Apreement w/ Interthyr Corporation $0.00
License Agreement w/ Optosonics $0.00
Distributorship Agreement w/ Candian Industrial Distributors $0.00
Sales Rep Agreement w/ Canow-Western $0.00
Consulting / Royalty Agreement w/ Golden Flawk Industries $0.00
Consulting/Royalty Services Agreement with Golden Hawk $0.00
Sales Representative Agreement w/ Pro-Staff Sales $0.00
Irrevocable Commercial Offer for the Sale and Purchase of Products w/ Senco Latin America $0.00 |
Consulting/Royalty Agreement w/ Senco Latin America $0.00
Employment Agreement w/ Peter van der Wel $0.00
Master Equipment Lease w/ AT&T Credit Corp (Avaya Financial Services) $24,535.70
Lease w/ Wagner Land Development (for Elkhart Indiana DC) $0.00
Winelco Sewage Maintenance Agreement $0.00
Agreement with ADVIZEX Technologies $0.00
Global Coexistence Agreement with ITT Water & Wastewater (Sweden) $0.00
Trademark License Agreement with International Industrial Corp. & Jacobson Van Den Berg (1979) $0.00
Portions of Technical-Distributorship with International Industrial Corp. & Jacobson Van Den Berg $0.00
Senco v. Fast CR 2007 Settlement Agreement (Czech Republic) $0.00
Senco v. SEMCO Brazilian Settlement Agreement {1969) $0.00
Senco v. Seco Tools Coexistence Agreement in Sweden (1987) $0.00
Senco v, KC Tools FINISHPRO Global Coexistence Agreement $0.00
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Description CureCosty |

Broadwell Road Sewer Extension Project Contract with Metropolitan Sewer District (incl. Notice of Intent to

|_Acquire) $0.00
Business Services Agreement with Concur Technologies $0.00
Loan Tool Investment Program with Oak Creek Homes $0.00
Rates & Service Agreement with NYK Logistics $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 30204, 30205, 30206, 30226, 30227, 30228) $40.954.00
Fork Lift Truck Lease with Portman Equipment (Nos. 30229, 30230, 30234, 30235, 30236, 30237, 30268) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 30233) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 30269) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 30532) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 29391) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos, 29404) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 29271) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 29290) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 25377) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 28380, 28471) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 28652) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos, 20127) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos, 28717, 28718, 28721) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 23496) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 29212) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 25473) $0.00
Fork Lift Truck Lease with Portman Equipment (Nos. 25474) $0.00

| Fork Lift Truck Lease with Portman Equipment (Nos. 25522) $0.00
Distributor Agreement w/ Simes-Senco (Spain) $120,000.00
Dealer and Customer letters of $0.00
License Agreement w/ TTI $0.00
Shareholders Agreement with Micronies and its Shareholders $0.00
Investor Rights Agreement with Micronics and its Shareholders $0.00
Stockholders Agreement with Argos Therapeutics $0.00
Amended and Restated Shareholders Agreement with Medennium, Ing, $0.00
Operating Agreement of Spine Partners LLC between Bret Ferree and Sentron Medical $0.00
Commencement Agreement with CUC Investments, LLC $0.00
Real Estate Engagement Letter with Colliers Bennett & Kahnweiler $0.00
Collaboration Agreement between Nexicor, LLC and IAP Research, Inc., dated April 1, 2007 $0.00
Letter Agreement between Global Fastening Solutions, LLC and Verst Group Logistics, Inc., dated June 4, 2009* $0.00
Contract and Rate Quotation between Verst Group Logistics, Inc. and Global Fastening Solutions, LLC, effective
June 1, 2009% $0.00
Collateral Access Agreement executed by Verst Group Logistics, Inc. for the benefit of Bank of America, N.A.* $0.00
All critical vendor waivers and other related agreements exeouted by any Seller prior to Closing $0.00
Service Parts Warehousing Agreement between Senco Products, Inc, and EPAS Group, Ltd., dated June 30, 2009* $0.00




PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

At the time of service, I was over 18 years of age and not a party to this action. | am
employed in the County of Orange, State of California. My business address is 4 Park Plaza, Suite
1100, Irvine, CA 92614,

On January 13, 2015, I served true copies of the following document(s) described as:

Declaration of Eric M. Kennedy in Support of Craftwood Lumber Company’s Comments on
the Petition for Waiver of the Commission’s Rule on Opt-Out Notices on Fax
Advertisements Filed by Senco Brands, Inc.

on the interested parties in this action as follows:

SEE THE ATTACHED SERVICE LIST

BY MAIL: [ enclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. | am readily familiar with Payne &

Fears LLP's practice for collecting and processing correspondence for mailing, On the same day
that the correspondence is placed for collection and mailing, it is deposited in the ordinary course
of business with the United States Postal Service, in a sealed envelope with postage fully prepaid.

I declare under penalty of Eeljury under the laws of the United States of America that the
foregoing is true and correct and that I am employed in the office of a member of the bar of this
Court at whose direction the service was made.

Executed on January 13, 2015, at Irvine, California.

Jennifet/Hoke




Scott Zygmunt Zimmermann
Law Offices Of Scott Zimmermann
601 S. Figueroa St.

Suite 2610

Los Angeles, CA 90017
Telephone: (213) 452-6509

Email: szimm@zkcf.com

Charles Robert Watkins
Guin Stokes & Evans, LLC
321 South Plymouth Court
Suite 1250

Chicago, IL 60604
Telephone: (312) 878-8391
Fax: (205) 226-2357
Email: charlesw(@gseattorneys.com

Frank F. Owen

Attorney at Law

1091 Ibis Ave

Miami Springs, FL 33166
Telephone: (305)984-8915
Email: ffo(@castlepalms.com

Joshua Briones
Blank Rome LLP

2029 Century Park East, Sixth Floor
Los Angeles, CA 90067

Telephone: (424) 239-3452

Fax: (424) 239-3689

Email: JBriones@Blankrome.com

e —

Ana Tagvoryan
Blank Rome LLP

2029 Century Park East, 6th FI.

Los Angeles, CA 90067

Telephone: (424) 239-3465

Email: atagvoryan(@blankrome.com

Jeffrey N. Rosenthal
Blank Rome LLP
One Logan Square
130 N. 18th Street
Philadelphia, PA 19103

Telephone: (215) 569-5553
“_Emai]: rosenthal-j@blankrome.com

Stephen W, Heil

Cray Huber Horstman Heil & VanAusdal LLC
303 West Madison Street

Suite 2200

Chicago, IL 60606

Telephone: (312) 332-8450

Email: swh@cravhuber.com

4813-4760-1697.1

Zachary Gordon Shook
Cray Huber Horstman Heil & Vanausdal LLC
303 West Madison

| Suite 2200

Chicago, IL. 60606

Telephone: (312) 332-8516

Email: zes@cravhuber.com




